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Pitfall no. 1: 
applying nrs 233B  

to local governments 
The rule here is simple – Nevada’s 

Administrative Procedure Act does not 
apply to decisions of local governments.1 

By its own terms NRS 233B only 
permits review of a decision 

from “an agency…of the 
Executive Department of the State 

Government.”2 A county or a municipality 
is not a division of Nevada’s executive 

department. Rather, it is a well-settled 
principle that local governments “are 

creatures of the Legislature.”3

The NRS 233B pitfall is an easy 
trap to fall into because the standards for judicial 
review of local governments’ decisions and decisions 
of administrative agencies are nearly identical. Both 
limit review to evidence before the determining 
body.4 Both require that the determining body’s 
decision be supported by substantial evidence.5 
Finally, both standards refuse to substitute the 
judgment of the courts for the judgment of the 
determining body as to the weight of evidence.6 The 
Nevada Supreme Court will often interchangeably 
cite the decisions of administrative procedure 
act cases in cases of judicial review of a local 
government’s decision.7 So, even the Nevada Supreme 
Court has occasionally fallen into this trap.8
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Judicial review of local governments’ decisions 
differs substantially, however, in one respect from 
judicial review under NRS 233B, namely in the 
right to judicial review in the first instance. NRS 
233B.130 grants the right of judicial review to 
any party aggrieved by an administrative agency’s 
decision. With rare exception, parties aggrieved 
by a local government’s decision have no statutory 
right to judicial review.9 Without a statutory right 
to appeal a local government’s determination, 
an aggrieved party must resort to filing an 
extraordinary writ in order to invoke the power of 
the courts.

In short, practitioners should avoid citing to 
NRS 233B as a basis for judicial review of a local 
government’s decision.

Pitfall no. 2: 
suing the wrong entity 

The rule here is likewise simple: individual 
departments of local governments are not legal 
entities and cannot be sued. The county or the 
municipality is the proper defendant. Thus, for 
example, the Washoe County General 
Hospital, the Elko County Sheriff ’s 
Department, the Washoe County District 
Attorney’s Office, the Southern Nevada 
Memorial Hospital and the North Las 
Vegas Police Department were all named as 
defendants in various suits. In each case, 
the courts dismissed the suit holding that 
the individual departments had no legal 
existence and could not be subject to suit.10 
Practitioners would be well-advised to name 
the proper defendant in any suit involving a 
local government.

Pitfall no. 3: 
missing the time limits

The rule here is simply articulated, but 
sometimes hard in practice: know your 
time limits. The time limits to seek judicial 
review of local governments’ decisions 
are often abbreviated. For example, NRS 
278.3195 requires an aggrieved party to 
seek judicial review of a land use decision 
no later than 25 days after the party 
receives notice of the decision.

Likewise NRS 338.142 limits the time 
to file a bid protest to five days after the 
opening of the bids.

Finally, Nevada’s claims statutes, NRS 
268.020 and NRS 244.250 respectively, 

preclude a party from even filing a claim with a local 
government if the party fails to present a written 
demand to the city council or county commission 
within six months from the time the claim becomes 
due. Missing the timeline of the claims statutes 
forever bars the claims. This applies to untimely 
contractual and tort claims.11 

As applied to untimely tort claims, however, the 
Nevada claims statutes have a somewhat tortured 
history in case law but, ultimately, the United States 
Supreme Court has affirmed their constitutionality.12

Practitioners can expect to see local 
governments relying on Nevada’s claims statutes to 
defeat untimely claims.

Pitfall no. 4: 
not Knowing the substantial  
evidence standard

On a petition for judicial review in a dispute with 
a local government, the court’s role is generally to 
determine, based on the record, whether the local 
government committed an abuse of discretion or, put 
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differently, whether substantial evidence supported 
the local government’s decision.13

This standard is extremely deferential to the 
local government. The Nevada Supreme Court has 
consistently defined “substantial evidence” as that 
amount of evidence which “a reasonable mind might 
accept as adequate to support a conclusion.”14 The 
substantial evidence standard does not permit a 
reviewing court to weigh evidence to see if a burden 
of proof was met, to pass on credibility, or reverse a 
local government decision even though it is against 
the great weight of evidence.15 

But “substantial evidence” is not “no evidence 
whatsoever.” For example, statements made by 
attorneys for interested parties and unsupported 
opinions of a city council are not “substantial 
evidence” sufficient to uphold a local government’s 
determination.16 Thus, the record must contain some 
evidence. Often, this is as simple as a staff report.17

Nevertheless, the quantum of evidence 
necessary to sustain a local government’s decision 
is very small while the party challenging that 
decision bears a heavy burden.
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As a final note, these pitfalls can be disastrous 
to a case, but they are relatively easy to avoid. 
Practitioners should familiarize themselves  
with Nevada statutes, case law and the codes  
of the individual local governments in which the 
dispute arises.
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