Access to Justice Commission
Quarterly Meeting
Date: Thursday, February 5, 2009
Time: 1:30 p.m.- 5:00 p.m.
Two video-conference locations (phone will be set up also):

Carson City: AOC Conference Room, 2" Floor Las Vegas: AOC Conference Room, 17" Floor
Supreme Court Building Regional Justice Cenfer
201 S. Carson St. 200 Lewis Ave., 17th Floor
. Carson City, NV 89701 Las Vegas, NV 83101

Conference Call info: 1-866-779-0774 *1043736" AOC Main number; 775-684-1700
AGENDA
Items may be taken out of order at the discretion of the Chairs
TAB (Bates pp)
1. Approval of minutes 10.23.08 (p. 1)

2. Year in Review (p. 8)

Preferred Interest Banking Program & marketing (p. 9)
Supporting Committees

Needs Assessment

Strategic Planning and Dialogue with NLF

Emeritus Program initiated (p. 13)

Website

moopoTp

3. 2009 Commission objectives and discussion items {p. 21)
a. ATJC Programs and Projects Master
i. Senior programs (p. 24)
i. Standardized Service Provider Statistic Reporting
iii. Provider Organization individual strategic plans and goals
iv. Ghost writing- potential rule change
v. Expanded website
Call to Action (marketing plan)
¢. Restructuring IOLTA
d. Restructuring the Commission
i. Expansion of supporting committees (p. 27)
€. Rural Services
i. Report by Judge Dahl; questionnaire results (p. 33)
ii. Formation of Standing Committee and goals; ADKT 424 {p. 46); AOC Court Tech Rpt (p. 53)
f. Bridge The Gap 2009
i. 30-min presentation for Needs Assessment and provider statements
g. Professionalism Summit

=

4, IOLTA Campaign (p. 59)
a. Participating Preferred Interest Banks & ongoing negotiating efforts
b. Last quarter interest rate reports from NLF {p. 60)
¢. Report from January 30, 2009 NLF Strategic Planning Day 2 (p. 62)
d. Research memorandum- IOLTA benchmarking and potential rule changes (p. 112)

5. Standing Committees (p. 215)
a, Committee Projects and Roster Master
b. Committee Reports
i. Communications
ii. Legal Services Delivery
iil. Development
iv. Executive Directors

6. . Commission Documents (p. 222)
Updated ATJC and Committee rosters and goals; organizational chart; Rule 15

7. Other business (p. 229)
a. ATJC 2009 Calendar (p. 230)
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Nevada Supreme Court
Access to Justice Commission
State Bar of Nevada

Carson City: AOC Conference Room, 2™ Floor Las Vegas: AOC Conference Room, 17 Floor

Supreme Court Building Regional Justice Center
. 201 8. Carson St. 200 Lewis Ave., 17th Floor
it CArson City, NV 89701 Las Vegas, NV 89101

MINUTES draft
Thursday October 23, 2008

12-4
Commission members in attendance:
Justice James Hardesty Co-Chair
Cooney Valerie
Dahl Hon. Stephen
Doherty Hon. Francis
Elcano Paul
Ferenbach Cam
Gonzalez Hon. Belsy
Johnson AnnaMarie
Kandt W. Brett
Mucha Abbott  Kimberly
Nielsen Ernest
Thronson David
Vogel Sheri Cane
Voy Hon. William
Warden Tom
Marzec Kristina Commission Director
Non-voting members in attendance:
Buckley Barbara Executive Director, Clark County Legal Services
Non-voting members by phone:
Candelaria Amber Director, Eighth Judicial District Family Law Self Help Center
Guests:
Baucum Suzan Executive Director, Nevada Law Foundation
Beesley . Bruce President, State Bar of Nevada
Farmer Kimberly Executive Director, State Bar of Nevada
McCormick . John Administrative Office of the Courts
Myers Carolyne Chair, Nevada Law Foundation

Members unable to attend (excused absences):

Douglas, Hon. Michael
Desmond John

Steinheimer  Hon. Connie
Puccinelli Hon. Andrew

1. Minutes 6.20.08

Moved and approved to ratify minutes of last meeting with minor amendments.
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2. Access to Justice Section

The State Bar reported that as requested, the Access to Justice Section is formally retired and roll-over of
remaining funding (approximately $5,000) approved for allocation to Commission pro bono recognition
and awards activities.

3. Committees

Each of the Committees presentad verbal reports as follows, supplementing the written reports provided
in the agenda, with some motion actions taken as indicated:

s Marketing- Tom Warden

Tom reported that the subcommittee met on 10/20 to begin laying out the formal assessment marketing
plan. The group has a good picture of the goal, identifying a three tlered approach to lawyers, the general
public/lcommunity, and legislators. Tom acknowledged the providers stated concern that caution be
taken to avoid public marketing crossing over into advertising for the providers services, given the current
overload in existing clients.

Given that the Needs Assessment will be approved today, Justice Hardesty asked Tom and the
subcommittee to prepare a list of service organizations north and south to obtain schedules and
communicate back with the Commission. Tom noted targeted areas would be useful given the
escalating tough economic times-some potential donor groups will be more viable than others. Justice
Hardesty stated the need for urgency, with a quarterly marketing plan that keeps the needs in the
collective consciousness.

s  Emeritus

Moved and approved to ratify the Emeritus Attorney Application Packet (SCR 49.2). Moved and
approved to ratify each of the Legal Services Providers as an EAPB provider, with the exception of the
City of Las Vegas Senior Law Project, which will work under LACSN on Emeritus cases for liability
insurance reasons.

Kimberly noted the Providers must provide significant input for the polices for roll out and took lead on this
project. The concern is some potential applicants have called who aren’t adequately staifed and
resourced to take on cases, so the program needs to define and list a variety of ways in which a broad
spectrum of applicants can help provide services. Kristina also noted a spate of calls from lawyers
clearly seeking to circumvent the pro hac vice requirements, and noted emphasis must be placed on the
program’s prime objective of helping the legal aid providers with existing programs and cases. :

» Cypres

Justice Hardesty asked Judge Gonzales to assist with getting time to address the next district court
judges meeting. John McCormick offered assist Paul in this regard. The meeting is currently tentatively
set for April.

+ Court posted fees

Justice Hardesty noted the December administrative docket extended the ban on jury fee deposits under
38(b}, and noted that the rule appears to be flexible in allowing counties to make those decisions. Some
counties do appear to still want jury fee deposits. As such, this may well remain an open issue.
Requesting any portion of this revenue would obviously deprive the counties of revenue and the
Commission should weight that carefully, especially in these economic times.

Paul updated the group on the issue of potentially requesting some portion of accrued interest payable to
general fund. Justice Hardesty asked if there was any appetite to pursue. Judge Dahl expressed Justice
Hardesty’'s wisdom in being cautious of the county's positions, there is always someone trying to squeeze
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courts, which have so far been good about giving money to expand services. Since the courts have at
least been working with us, not the right time to ask. The majority expressed agreement. Barbara noted
that because the legislative process is fluid and you never know where things fall into a broader mix, we
should never foreclose on oppartunities altogether. Justice Hardesty commented on the enormous risk to
the rurals in this matter, and expressed concerned about implications this legislative session.

Unanimously tabled.

« Donations

Ernie stated on behalf of the providers the need to be clear about how donations are processed under the
marketing plan, particularty because the forward role of the Foundation’s relationship with Access to
Justice is still in discussions. The marketing subcommittee agreed.

Justice Hardesty suggested the Nevada Law Foundation is the appropriate designate, which would
separately account for the funds in a repository account. On these funds, the Commission would
determine distribution. If that poses a problem, the Clark County or Washoe Bars should be considered.
Suzan noted this approach would require a different policy than with directed donations and she would
present to the NLF Board for approval. It was clarified that the focus of the marketing plan would be to
encourage direct donations to the providers, but a mechanism must be in place in cases where donors
are ready to write a check on the spot and den't have a particular group in mind. Suzan will raise with the
NLF Board at its next meeting.

A secondary issue of processing court ordered sanctions was raised. Judge Gonzales noted every
department is different. In her court, the first offense goes to Clark County Pro Bono, the second and third
to the NLF, some directly to providers, and some to the Supreme Court Law Library. The Court gets
confirming letters from providers on these payments. Barbara noted this has been a key funding source _
for over a decade since LACSN/CCLS merged with the pro bono project. Justice Hardesty asked that
Judge Gonzales take this up with Judge Adair to request that sanction orders may include providers
directly. It's likely become more of a habit to designate the law library.

Judge Gonzales will take point on the next judges meeting, Judge Doherty on the next Washoe meetings.
John McCormick will facilitate getting letters out to the judges were necessary.

¢ Domestic Violence Request

Justice Hardesty agreed with the Committee that this issue is not ripe to pursue in this legislative session,
but is well worth researching in Committee or perhaps a designated subcommittee working with real
estate and title groups.

Suzan and Carolyne noted at the last major IOLTA conference, there was real money in other states that
do this. However, being a lawyer closing state make a difference because the money is clearly lawyer
trust funding. Justice Hardesty noted in any number of transactions title companies don’t pay interest at
all absent special arrangements, and opined they probably have difference types of escrow accounts.
For example, holding disputed funds.

Paul noted the concerns were not necessarily with principle. (1} All success programs had to do with
lawyer escrow, (2) too late for this legislature and (3) we must broker with real estate and title company
associations in Nevada first .

The nexus to this money requires convincing real estate groups and bankers that ATJ claims are as
strong to those funds as theirs. Cam stated that increasingly more title companies are showing up as
adverse parties in this economy, and care should be taken to be sensitive in these efforts to reach out on
this potential funding source,

Moved and approved to leave this in Development for long term planning. Paul, Suzan and Ernie to take
point and start with the Title Association President.
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¢ Rural services- Judge Dahl

Judge Dahl briefed the group on the Baltimore Pro Se Litigation Counsel meeting in September and
discussed the questionnaire, which so far is gaining excellent responses. He will compile and provide a
full report at the next Commission meeting.

Technology clearly provides a viable alternative to provide services in rural areas. By manning a lawyer
during certain hours at videophones with companion phones in remote locations, it provides great
economy of scale and overcomes the distance problems inherent in rural delivery. The plan itself to run
the videophones appears to be about 30-40% per month, entirely reasonable. Often the service will
provide the phone as part of the contract.

Anna noted hotlines have had great success in her program. There were over 2000 calls so far this
month, with three staff. NLS just set up out in Pahrump with videophones. Judge Brisbell was out last
week. Works well, has scanner attached, or you can print documents. A split screen function allows you
to see the caller on one side, the website on another. It remains a pilot program for now, with
infrastructure posing some problems (ie getting matching bandwidth).

Justice Hardesty noted the survey will be helpful in determining specific equipment needs. Some courts
don't support basic expanded services. He has gone to the hench and bar and asked law firms to donate
equipment after upgrades, something John Desmond had suggested previously. So far three lawyers
have done so, and donated sophisticated equipment only a few years old. There should also be a report
from Robert Castelis shortly regarding connectivity. In the Second District for example they are working
with community colleges, and a network should be up and running within the next few months. The
Commission wilt also need fo monitor implementation of the rule changes expected to be effected by
ADKT 424 (the proposed rule to abligate judges to conduct videoconference on certain matters as spelled
out}.

Justice Hardesty noted the first portion of the rule is not discretionary-the discretion is there with
exemptions for criminal and evidentiary hearings at the request of district court judges, everyone else has
to do telephone conferences. Request was to make it discretionary but is not now drafted that way.
Expect a ruling in December.

Judge Dahl and John McCormick will continue work on this topic, and asked that the Commission
postpone formation of a Rural Services Committee until the next Commission meeting pending the survey
results. Moved and approved.

On a secondary note, Kristina was asked to assist Ron Titus as necessary in his duties as the statewide
contact for the newly formed ABA Pro Se Litigation Counsel group.

o Executive Directors Meeting
Paul provided an overview of the topics in discussion with the provider executive directors, including its
vision for IOLTA funding and allocation in future. Justice Hardesty relayed his and Justice Douglas
request that the group provide individual reports to the Justices on how services are provided, funded,
and accounted for.
4. Legal Needs Assessment
Moved and approved to ratify the Needs Assessment in full. John McCormick noted the SJl grant
requires their logo and a disclaimer be affixed to the final product. Kristina will make the changes upon
receipt of the information from John.

s Bridge the Gap
Justice Hardesty asked for the status of the reformation of Bridge the Gap. Bruce Beesely stated the

upcoming Board of Governors meeting will have changes. Justice Hardesty requested that the
Commission have an expanded slot as this is the perfect time to present the needs assessment.
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5. Nevada Law Foundation
s Temp liquidity program.

The ABA has requested support for its position that the new unlfimited Temporary Liquidity Guarantee -
Program, which provides unlimited deposit insurance on most deposits through December 2009, should
be extended to apply to IOLTA, The Nevada Law Foundation Board will submit written comments in
support.

The Commission voted unanimously to authorize Justice Hardesty to get in touch with the ABA delegation
and indicate the Commission’s and the Court's support and take whatever other action deemed
necessary and proper.

Moved, seconded, and approved.
e Grants

Suzan gave a brief overview of the grants and IOLTA revenue for the past year as indicated in the
provided written materials. The Providers indicated their ongoing request for confirmation that they are
receiving a majority of the funding as required by the rule.

Bruce Beesely asked Suzan to put some flow charts together for these statistics back to 2006, which she
agreed to do. Suzan also noted she contacted other similarly-situated IOLTA programs, who all have a
full time ED and 2-3 staff. The ratio of distributed funds to overhead is a low of 46%, high of 90%, and
average of 75%-80% paid to LSP across the country. Justice Hardesty asked that the audit summary
provided to the Court by Suzan be circulated to the Commissioners. Suzan also stated the NLF auditor
Steve is available to meet, organize data differently, or whatever the Commissicn may request.

Justice Hardesty noted that much of this is expected to be addressed in the December strategic planning.
He and Justice Douglas are interested in tracking revenue by bank. Suzan indicated she has asked her
database programmer to look into this, as well as a geographic breakdown. If the programming can’t be
amended to do so, she can do it by hand.

+ Comparability

Suzan provided an update on IOLTA comparability. The Commission discussed that it is critical that
preferred partner banks be acknowledged as much as possible. Barbara indicated she intended to do so
at LACSN’s upcoming awards. Suzan noted she could add the banks to the Silver Ball, and perhaps a
plague could be added in the Supreme Court Library.

The State Bar noted it had approved providing the member mailing lists to preferred interest banks for a
nominal fee, which the Commission acknowledged with thanks.

Justice Hardesty noted he and Carolyne should meet with bankers to get their perspective on
benchmarks.

As an interim measure, the following benchmarks were approved for preferred banks: .50 basis points off
the 30-Day LIBOR, equal to the Fed Fun Target Rate, or a flat 2% for one year. All should be in writing
with no fees or negative netting.

Kristina & Suzan to provide research and recommendations to the Commission on a potential
comparability rule.

* Foundation as Commission fundraiser & investor
The Commission will revisit these issues after strategic planning. As has been stated previously, the

Nevada Law Foundation has the infrastructure and positive branding in place to be a tremendous asset in
partnership with the Commission on fundraising.
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6. Nevada Legal Services

Anna stated the L.SC outlook for NLS is optimistic. Site visits are planned for Nevada in 2009, which is a
good indicator. An accord was also reached with LSC over the 280K funds. At some time in future if the
NLS sells the related property, LSC gets any equity up to 280K off the sale of the cutrent building. There
are still some lingering issues; still don't have the report from the inspector general, may have some
questions form 2004, 20086.

Since some addressed recent events with LSC in Wyoming, Anna briefly commented that it had no
impact on Nevada. Wyoming got defunded, but had been on probation since 2003. That program was
actively not participating and had poor quality legal work. Wyoming is now without legal services — they
asked for national help, but everyone unanimously agreed you have to stay in-state to be effective.

s Seli-help

Anna also noted an ongoing concern that LSC does not recognize the self-help center as providing a
service. At some point NLS anticipates asking the Commission to weigh in.

Judge Gonzales noted Nevada will keep it the center, it's just a question of funding. LACSN has stated
before it would assume the contract. From the Commission perspective it's one of the best sources

right now to get help to people. The self-help center has gone to great lengths to make sure the Center is
not tainted by LSC funds.

Judge Gonzales also noted approval was granted to increase civil filing fees by $3 to fund the Regional
Justice Center Self-Help Center and serve outlying justice courts as well.

7. Set 2009 Commission meetings
February 5, 2009 1-5

April 28, 2009 1-5

July 10, 2008 1-5

October 9, 2009 1-5

Location: videoconference by the ACC,

Meeting adjourned at 3:15 pm.
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ACCESS TO JUSTICE COMMISSION LIST OF
BANKS OFFERING PREFERRED IOLTA INTEREST

Updated 2.3.09 '
Bank of George Irwin Union Bank Red Rock Community Bank
Bank of Nevada Meadows Bank Service 1st Bank of Nevada
Community Bank of Nevada  Mutual of Omaha Bank  U.S. Bank
First Asian Bank Nevada Commerce Bank
First Independent Bank Nevada State Bank

IOLTA Added to Emergency Coverage Offered by the FDIC

The Federal Deposit Insurance Corp. (FDIC) client funds deposited in Interest on Lawyer Trust Accounts {IOLTA), regardless
of amount, are eligible for full deposit insurance coverage under the Temporary Liquidity Guarantee Program (TLGP) through
December 31, 2009, http:/fwww. fdic. govinews/board/ 08 BODitlap. PDF

Bank of George
2.15% APY

This rate offer is valid January I, 2009 through December 31, 2009, regardless of minimum deposit balance, with continued
courtesy waiver of any service charges on IOLTA.

Bank of George is & locally owned and operated community bank with an emphasis in providing banking services to legal
professionals. We are'experienced in handling the deposit and lending needs of attorneys and we understand your time is
valuable.

Diane F. Fearon, President, CEQ: 702-851-4201 www.bankofzeorge.com.

Bank of Nevada and First Independent Bank
{Western Alliance Bancorp)
2.0% APY interest on JOLTA.

The Banks are also launching a new JURIS Banking program of services especially for attorneys. Attorneys who begin a
relationship with Bank of Nevada or First Independent Bank for their IOLTA accounts are also eligible on a business money
market account to receive a Preferred Interest Rate of 1/2% over the posted rate.

Bank of Nevada — Terry McConnell, Senior Vice President, (702) 252-6269
First Independent Bank — Gail Humphreys, Vice President/Branch Manager (775) 824-4351

Community Bank of Nevada (Community Bancor
2.0% APY interest on IOLTA.

Offer valid through 12/31/09 on all IOLTA accounts, with no fees.

Since 1995, Community Bank of Nevada has delivered financial products and services with an emphasis on customer
relationships and personalized services to the greater Las Vegas valley. Community Bank of Nevada provides a full array of
specialized services to law firms and attorneys. In addition to the preferred rates on JOLTA accounts, we can provide an
increased Earnings Credit for your Analyzed Business Checking accounts and preferred lending rates for your owner-occupied
real-estate loans.

Michelle Beck: (702) 429-6499
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First Asian Bank
2.00 APY for account balances up to $249,999
2.25 APY for account balances of $250,000 and greater

Offer valid through January 14, 2010 on all IOLTA accounts, with no fees

Victor Berbano: (702) 405-2513 Fax (702) 889-9517

Irwin Union Bank
2.00 APY for account balances 0-$24,999 (Rate is 1.98)

Rates and yields are subject to change at any time.
For more information on this offer or other bank services, please contact:

Las Yegas:

Addison R Thom, Business Advisor, Addison. Thom@irwinunion.com, 702.531.7747

Reno:

Christine Slothower (Chris), Vice President, Christine. Slothower@irwinunion.com 775.784.9708
Carson City:

Ellic Piazza, 775-886-6912

www.IrwinUnion.com

Meadows Bank
2.15 % APY

This rate offer is valid through October 31, 2009, and there are no associated monthly service charges.

Meadows Bank is a full service local commercial bank that offers loans, deposits and treasury / cash management programs
designed to meet the unique needs of attorneys and other professionals. For more information, or to speak with a relationship
officer, please call us at and ask for our

Kirk Pierce, Branch Manager, 702.471.BANK (2265) www.meadowsbank.com.

Mutual of Omaha Bank
2.00 % APY"

Mutual of Omaha Bank is pleased to have the opportunity to be a part of the Nevada State IOLTA Program. Effective Monday,
October 27, 2008, Mutual of Omaha Bank increased the interest rate paid on IOLTA deposit accounis to 2.00% APY (annual
percentage yield) for all IOLTA Account deposit tiers. This rate is subject to change. Deposit products offered by Mutual of
Omaha Bank, Member FDIC, Equal Housing Lender

Southern Nevada:

Ben Sillitoe Relationship Manager 702.492,5714
Northern Nevada:

Eunice Hylin Relationship Manager 775.321.5415

mutuglofomahabank.com

Nevada Commerce Bank

2.02 APY ‘

This rate of return is guaranteed for all IOLTA funds through December 31, 2009, regardless of minimum deposit balance and
with a continued waiver of service charges. Nevada Commerce Bank is a community bank, experienced in handling the deposit
and lending needs of attorneys.

Keely Nelson, Vice President, Bank Operations Officer, 702-257-7777 or visit www.ncbnv.com
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Nevada State Bank
IOLTA interest rate equal to the 30-Day LIBOR index minus .50%.

The rate will adjust monthly based on any change to the 30-Day LIBOR rate.

702-383-0009 Southern Nevada/ 775-688-6966 in Northern Nevada.

Red Rock Community Bank
2% APY

Rate is offered through December 31, 2009, on IOLTA accounts, with no monthly service charge, no minimum required balance,
and a 825 credit towards initial check order

Red Rock Community Bank is a full service, locally managed bank that has been serving Las Vegas for more than 9 years,
specializing in providing exemplary service with a wide array of financial products and services. The banking staff of dedicated
professionals reports more than 350 years of combined banking experience and works to build long term client relationships.

Shahzad Ali, Sr. Vice President, 702-948-7500, www.redrockcommunity.com

Service 1st Bank pf Nevada
2.00% APY

This rate is valid through December 31, 2009 on all IOLTA accounts, with not monthly service fees.

Servicelst Bank of Nevada, locally owned and operated, is a well capitalized community bank committed to supporting the
banking needs of the legal professional community in Nevada. We offer an array of Deposit, Treasury and Cash Management
products designed to meet the needs of attorneys, law firms and professionals.

Marcela D. Custer, SVP/Operations Administrator, 702-966-7400, mcuster@serveie] stnevada.com
www.service|stnevada.com

U.S. Bank
IQLTA interest equal to the Fed Funds Target Rate.

This rate will change as the Federal Reserve adjusts the Fed Funds Target Rate.

Additionally, U.S. Bank offers a variety of financial solutions to meet the complex needs of law firms and attomeys. If
you have questions regarding IOLTAs or would like to speak to a banker regarding other products and services, you
may reach us by: contacting any local U.S. Bank branch office, contact your U.S. Bank relationship manager, Deposit
Products offered by U.S. Bank N.A. Member FDIC.
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~ Pro Bono Opportunities Available for the Emeritus Program

Tenants’ Rights Center

Senior Helpline

Low Income Tax Clinic

At Nevada Legal Services

The Tenants’ Rights Center provides legal advice
and brief service to tenants regarding a wide range
of issues, including: evictions, HOA issues,
habitability issues, mortgage foreclosures, utility
shutoffs, and illegal lockouts. Volunteers at the
Center provide legal advice and brief service to the
tenants who call the Center and to tenants who walk
in. NLS staff provide training on Residential
Landlord/Tenant Law, provides mentoring, and
supervision. The Center is open Monday —

Friday from 8:00 a.m. — 5:00 p.m. Volunteers are
welcome at any time during the week that best suits
their schedule. The Center is located in Las Vegas
and serves Clark County.

The Senior Helpline provides legal advice and brief
service to Seniors through the State of Nevada.
Helpline staff members provide assistance in a wide
range of issues, including: consumer law, fraud and
scams, health law issues, family law issues, estate
planning, and housing issues. Volunteers provide
legal advice and brief service to Helpline callers.
NLS staff provide training, mentoring, and
supervision. The Senior Helpline is open Monday —
Friday from 8:00 a.m. — 5:00 p.m., Volunteers are
welcome at any time during the week that best suits
their schedule. Volunteers can provide assistance
by telephone from anywhere in the State. NLS can
simply transfer calls to the volunteers.

Nevada Legal Services also has need for a volunteer
to coordinate and edit our quarterly Senior legal
newsletter. The volunteer would solicit articles and
would work with NLS staff on putting each edition
together in Publisher. NLS provides the computer
and other equipment needed, staff provides the
support the Editor may need, and NLS arranges for
distribution and mailing of the newsletter.

The LITC provides legal assistance to individuals
with tax cases and controversies. Volunteers
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Mortgage Foreclosure Program

Reduced Fee Panel

provide legal assistance to individuals by giving
advice, negotiating settlements with the IRS,
preparing or amending tax returns for past years, or
representing individuals in Tax Court. Individuals
who qualify for the LITC are those with tax
liabilities of less than $50,000 and household
incomes of less than 350% of the federal poverty
guidelines. Cases are referred to the volunteer by
NLS staff who have completed the intake for

the client. Volunteers are needed from around

the State for this program. '

Nevada Legal Services provides three tiers of
assistance under our mortgage foreclosure program.
Under the first tier of assistance, the volunteers
provide legal advice to those with questions about
foreclosure issues. Under the second tier of
assistance, the volunteers provide assistance fo
those who are facing or arc in foreclosure. The
volunteer will be negotiating with lenders to
refinance or rework a mortgage under the various
programs available; advising about bankruptcy
options; and negotiating payment plans. Under the
third tier of assistance, the volunteer will be
analyzing the clients’ case for legal defenses such as
TILA violations, fraud, or other legal defenses

and then referring the client back to NLS for
possible representation.

Volunteers are always welcome to take on a case
where legal defenses are present, but are not
required to. The funding source provided the
funding only for advice, work-outs and analysis.
Cases are referred to the volunteer after NLS staff
have completed an intake for the client, NLS
provides training and mentoring, This program
serves Clark County.

Nevada Legal Services maintains a reduced fee
panel of Pro Bono attorneys for Washoe and Elko
Counties. NLS staff complete the intake for the
client and refers the case to the volunteer. Each
case is initially approved for up to ten hours of
assistance and NLS reimburses the volunteer for
his or her time at $75 per hour. The assistance
provided may only be legal advice, preparation
or review of pro se documents for the client, or
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Appellate and Federal Court
Clark County

Contact

the volunteer can accept a case for limited legal
representation. If the volunteer wishes to accept
the case for extended representation, NLS must first
give approval. The volunteer is still reimbursed
for their time at $75 per hour and reimbursed for
possible litigation costs. Volunteers can accept
cases in their field of expertise. Cwrently, the NLS
reduced fee panel is made up of attorneys who

take family law cases and housing cases. NLS

will expand the types of cases to fit the volunteer’s
areas of preference.

NLS would like volunteers to represent clients
in appeals of evictions. Alarmingly frequently,
tenants do not contact NLS until after the court
has ordered their eviction. Just as alarmingly
frequently, the tenant did have a legal defense
and should not have been evicted. The tenant
simply did not know how to make the
appropriate legal argument. NLS needs
volunteers to assist us in meeting the

demand for appeals of evictions from Justice
Court to District Court. NLS provides
training, mentoring, supervision, and support.

In addition, NLS would greatly welcome volunteers
with federal court experience to co-counsel with
less experienced NLS attorneys in our federal court
cases,

AnnaMarie Johnson, Executive Director
702-386-0404, Ext. 115

Until such time as our Pro Bono Coordinator
is hired.
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Message 2 of 3 in (Emeritus)

Date Thursday, January 15, 2009 at 11:43 AM
From Renee Kelly <rkelly@washoelegalservices.org> [ Add To Contacts ] [ Spam ]
To kristinam@nvbar.org
cCc
Subject Emeritus List

['<< || Reply [ Reply ToAll || Forward |[move || Delete || Show Header || >> |

Hi Kristina:

Here ig our list:

The following pro bono opportunities are available to volunteers through the
Emeritus Program:

At Washoe Legal Services Pro Bono Project:

Representation in a Case:

Volunteers are needs to represent clients on a pro bono basis in a wide
variety of areas. While WLS provides mentoring and support, we do not
supervise. The volunteer is the responsible attorney in the matter. WLS
provides training, sample forms, fee waivers and other support services. If
needed, volunteers can use WLS meeting space (as available) for client
interviews. However, WLS does not provide computers or secretarial support
for volunteers. Volunteers can be matched with cases in the following
areas: Adoption, Bankruptcy, Chiid Abuse/Neglect (Representing Children);
Child Custody; Civil/Consumer Matters; Divorce, Domestic Violence;
Guardianship; Estate/Probate/Trust; Predatory Lending; Real Estate Fraud.
Contact the Project for a list of clients currently awaiting placement with
an attorney.

Ask A Lawyer:

Volunteers are needed each Tuesday (Family Law) and Wednesday {(General Law)
evenings from 5:00 to 7:00 p.m. to provide counsel and advice to pro se
litigants. WLS and the Washoe County Law Library work together to provide
free, brief (about 15 minute) consultations, to unrepresented litigants.
Litigants begin signing up for the consultations at 4:30 p.m. and drawn by
lottery for that evenings session. Volunteers are needed to staff any
Tuesday or Wednesday they might have an hour or two to spare. Family law
experience 1s necessary for the Tuesday evening clinics.
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Clinics:

We are currently conducting bankruptcy clinics and self help forms
completion clinics. The bankruptcy clinics are conducted once a month by an
attorney. Self help forms completion clinics are instructional only any
currently conducted by paralegals. We would like to expand the self help
clinics to include brief consultation services as a part of the clinic
process. Additionally WLS is expanding our educational clinics to provide
limited consultation serviceg and basic overview classes in the areas of
family law, probate, guardianship, landlord tenant issues, consumer rights
and sealing records.

Contact: Renee Kelly, Pro Bono Coordinator - 775-785-5721 or
rkelly@washoelegalservices.org

Renee Kelly

Washoe Legal Services

Pro Bono Coordinator

(775) 785-5721

299 South Arlington Avenue
Reno, Nevada 89501

CONFIDENTIAL AND PRIVILEGED ATTORNEY/CLIENT COMMUNICATION AND
WORK PRODUCT: This communication, including attachments, is for the exclusive
use of addressee and may contain proprietary, confidential and/or privileged
information. if you are not the intended recipient, any use, copying, disclosure,
dissemination or distribution is strictly prohibited. [f you are not the intended recipient,
please notify the sender immediately by return e-mail, delete this communication and
destroy all copies.

{ << || Reply || Reply ToAll || Forward |§ move || Delete || Show Header | >> |
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Message 3 of 3 in (Inbox/Emeritus))

Date Wednesday, January 14, 2009 at 3:18:42 PM GMT-+00:00
From Kimberly Abbott <kabbott@lacsn.org>
To 'Renee Kelly' <rkelly@washoelegalservices.org>, 'Odessa Ramirez' <oramirez@varn.org>, ‘Anna Marie Johnson'
<gjochnson@nlslaw.net>, enielsen@washoecounty.us, 'Sugar Vogel' <svogel@cl.las-vegas.nv.us>

CC kristinam@nvbar.org , pelcano@washoelegalservices.org , Val Cooney’

Subject Emeritus Attorney Program

Hi All,

I'm working with Kristina on some marketing information about the Emeritus Attorney Program and |
had promised to get this e-mail out to you all long ago, so please accept my apologies for the delay.

Rather than just asking retired and out-of-state attorneys to contact us for more information and then all
of us, who are already so busy and over-worked, having to spend time screening each potential new
volunteer to see how we might use them, we thought it was more efficient to have detailed marketing
materials that clearly laid out the specific volunteer opportunities and the exact requirements and -
limitations of each program. (This stemmed from the fact that | spend about an hour with a volunteer
who had very specific ideas about what he did and didn’t want to do and would only volunteer if we
provided him with a secretary, sent away for his certificates of good standing for him, etc.)

Accordingly, below can you please fill in detailed information below about the specific opportunities you
will have available for volunteers through the Emeritus Program, and e-mail it to Kristina by January

21817 | encourage you to be as specific as possible. I've filled in our opportunities as an example.

We're anxious to finally start advertising these opportunities. Please e-mail Kristina and | if you have
any questions.

Thanks everyone!

Kimberly

Pursuant to a recent Supreme Court Rule change, Rule 49.2 retired attorneys (on inactive status in
Nevada or in another state, who retired in good standing) or atiorneys licensed in another state and in
good standing may apply through the Emeritus Attorney Program, to be approved by the State Bar to
represent pro bono clients through an organized pro bono program. To find out more about this
program or to obtain the application packet, please visit www.nvbar.org ???? All of the programs
described below provide malpractice coverage for attorneys volunteering through these programs.

The following pro bono opportunities are available to volunteers through the Emeritus Program:
At Legal Aid Center of Southern Nevada (LACSN) Pro Bono Project:

Representation in g Case: Volunteers are needs to represent clients on a pro bono basis
in a wide variety of areas. While LACSN provides mentoring
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and support, we do not supervise. The volunteer is the responsible attorney in the matter.

Ask A Lawyer:

Bankruptcy Facilitator;

At Washoe Legal Services:

At Nevada Legal Services:

Kimberly Mucha Abbott, Esq.
Pro Bono Project Director
Legal Aid Center of Southern Nevada
800 South Eighth Street
Las Vegas, Nevada 89101
(702) 386-1070, ext. 137
(702) 388-1642 (fax)

LACSN provides training, sample forms, fee waivers and other
supports. If needed, volunteers can use LACSN meeting
space {as available) for client interviews. However, LACSN
does not provide computers or secretarial support for
volunteers. Volunteers can be matched with cases in the
following areas: Adoption, Bankruptcy Child Abuse/Neglect
(Representing Children}; Child Custody; Civil/Consumer
Fraud; Divorce, Domestic Violence; Guardianship
(Uncontested); Estate/Probate/Trust; Non-Profit Organizations;
Predatory Lending; Real Estate Fraud. Contact the Project for
a list of clients currently awaiting placement with an attorney.

Volunteers are needed each Thursday afternoon from 2:00 to
5:00 p.m. to provide counsel and advice to family court pro se
litigants. LACSN and the Family Court Self-Help Center work
together to provide free, brief (about 15 minute) consultations
to unrepresented litigants. Litigants begin signing up for the
consultations at 8:30 a.m. and each week the program is
limited to the first 30 applicants to register. Volunteers are
needed to staff any Thursday they might have an hour or two
to spare. Some family law experience is necassary.

Volunteers are need to help triage unrepresented litigants in the
bankruptcy court during court calendars and scheduling
conferences to provide counsel and advice and referral.
Facilitator shifts last about and hour and days and times vary
each week. Contact the Project for a current list of available
shifts. Bankruptcy experience is necessary.

Contact: Kimberly Abbott, Pro Bono Project Director —

702-386-1070, ext. 137 or probono@lacsn.org

At Volunteer Attorneys for Rural Nevada:

At City of Las Vegas Senior Citizens Law Project:

Contact: Sugar Voge! ?77?

*Provider Declaration must be signed by LACSN, which co-
sponsors the Senior Law Project’s pro bono efforts and
provides malpractice coverage to its volunteers.
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kabbott{@lacsn.org
www ,lacsn.org

Please note my new e-mail address.

Legal Aid Center of Southern Nevada is a private, non-profit,
501(c)(3)organization and gladly accepts donations.
Please go to http://www.lacsn.org to donate.
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e 2008/2009 PROGRAMS AND PROJECTS

ACCESS TO JUSTICE COMMISSION
Updated 1.12.09

nnnnnnnnnn

501 (C) 3. ON HOLD pending NLF relationship decision
o Develop conflict pelicy and scope of lobbying/legislative activities
ATJC PR efforts

Attorney recognition programs
o Tentative statewide event, April 2009
o National Pro Bono Week Cctober 21, 2009. Plan state-wide events.

Court posted fees
Cy Pres funding

Emeritus Attorney Program. Providers to develop working program and work with Director to _
implement operating rules and develop comprehensive plan to solicit participation. Tap eligible out of state
attorney resources.

IOLTA Comparability. Negotiate with banks to join preferred list. Recommend potential rule changes
to enforce comparability through amendment to SCRs (likely 217). Expand marketing ptan.

Law firm initiatives
o Follow through with large law firms, responders and non-responders
o Identify future plan for medium and small firm meetings

Lawyer recruitment and Retention

o Loan repayment assistance program

o Fellowships- One for 2009

o Retirement/benefits/salary enhancement

o Public Interest Lecture Series. Define goals and objectives of the series
Legal Needs Assessment

o Marketing plan development and roll-out

NLF and the ATJC. Finalize forward relationship between NLF and the ATJC as potential investment
" andfor fundraising arm

Rule changes (potential)

o [OLTA Comparability

o Donations under 6.1

o NLF as fundraising and investment arm of the Commission

o Unbundled legal services (potential state-wide rule)
Rural legal services delivery

o Create subcommittee and follow implementation of ADKT 424
Self-Help initiatives

o Participate in RJC Self-help roll-out

o Standardized Forms: Coordinate with Supreme Court Library Commission
Statewide fundraising. (Pending 501(c)(3) decision)
Uniform Reporting. Develop a standardized reporting system for legal services provider statistics

Website. Director to work with Committees to develop censumer resource section (links to statewide
available resources) with potential for separate website in future
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MEMORANDUM

From: Kristina Marzec, Director

To: Access to Justice Commission
Date: February 3, 2009

Re: Senior Programs

Brief issue:

Due to the exireme budget cutbacks facing the senior programs in Nevada, the Development
Committee joins with Sugar Vogel and Ernie Nielsen in requesting that the Commission
consider sending a letter of support for these programs to relevant parties as outlined herein.

Request for letter from the Commission (co-chairs) directed to the Nevada Division for Aging
Services (DAS) and Nevada Department of Human Services

Topic Discussion: Two funding sources for the states two senior law projects.

DAS, a division of the Department of Human Services, allocates two sources of funds to both
Senior Law Projects: Federal Older American Act HlIB funds and state Independent Living
Grants (ILG) funded by the tobacco settiement funds. The latter funds are used by both
programs to represent persons subject to guardianship petitions {(or in Las Vegas as Guardian
ad Litem). [n both cases the projects are appointed by the court.  |lIB funds generally support a
wide variety of legal work.

- The tobacco fund revenue stream is reducing and various proposals leave its continued
existence uncertain. That same climate is putting additional demand on Title HIB funds.
(Carol Sala is the division administrator)

The Development Committee asks the Commission consider send a letter signed by its chair
persons to the Division with a copy to Mike Willden of the Department (and Mendy Elliot in the
governors office) that the Commission views the legal services provided with these funds to be
essential services and to encourage such sources to continue to fund the state’s two senior
legal service projects at no less than the current level with these two sources of funds.

Draft letter

Dear Ms Sala:

We are writing to you to on behalf of the Access to Justice Commission to emphasize the
importance of the work performed by the Washoe County Senior law Project and the Las Vegas

Senior Law Project and to request that you continue to fund them at no lower than their current
rate from both Older Americans Act llIB funds and from independent living grants.
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The Commission commends and recognizes the City of Las Vegas and Washoe County for their
respective support of these two critical programs to date. Given the unprecedented economy
around the country and in Nevada specifically and the relatively low fiscal allocation to this
growing and critical demographic of Nevadans, these programs cannot absorb any budget cuts
and remain viable.

The 2008 Access to Justice Commission Civil Legal Needs Assessment states:

Research indicates that Nevada’s population has exploded in the past 20 years
and will continue to change in the near future. Growth of the state as a whole,
coupled with changes to the demographic make-up, present unique issues for
serving the state’s needs for civil legal aid. Nevada’s overall population growth
has been accompanied with shifts to the demographic make-up of the state. One
such shift is a significant jump in the number of older adults and seniors as
a percentage of the total population. [emphasis added]

Summary, Civil Legal Needs Assemment, at page 4.

The legal representation and other legal assistance these two organizations provide are
essential for those clients. For these poor elderly and frail citizens of this state their usually is
no other legal resource. Representation these two projects provide assure that their clients
obtain or retain resources without which they could not maintain independence or their dignity.
The Projects assist seniors who face, among other dire circumstances, losing their homes or -
losing essential services needed to avoid institutionalization. They make it possible for their
clients to exercise rights guaranteed by law.

The population they serve is vulnerable and often unaware that their situation is governed by
law. Even with awareness, many are unable to assert their rights on their own. These two legal
service programs provide legal services essential to these clients. Not only do they provide
access to justice, they acquire justice for their clients.

Rights without access are no rights at all. The Access to Justice Commission supports all

efforts, at all levels of government, to sustain existing funding for these critical programs
supporting our seniors in these trying economic times.
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MEMADA EURREME

NEVADA SUPREME COURT ACCESS TO JUSTICE COMMISSION
STANDING COMMITTEES
Updated 01.2009

L

ADCESE TO JUSTIGE
[ u 3

weese mawones - All committees are appointed under the general powers- and work under

the direction- of the Access to Justice Commission, which may expand or
reduce membership as deemed appropriate and necessary. SCR 15.

COMMUNICATIONS

Focus: research and develop marketing and communication of Commission programs and initiatives to
the membership and the public were appropriate.

Needs Assessment Marketing

Public Interest Lecture Series

Recruitment and Retention
LRAP- wiDevelopment
Fellowships- wiLegal Services Delivery {LSD)
Benefits and Salaries- LSD

Mandatory Reporting- review forms

Website expansion

David Thronson

Judge Elizabeth Gonzalez
Kimberly Abbott

Brett Kandt

Judge Francis Doherty
Christine Smith

William Heavilin

Trevor Hayes

Scott Roedder- ex officio
DEVELOPMENT

Focus: research, recommend, and where assigned develop viability of funding for new programs, or
identify potential sources of future funding from existing sources for Commission initiatives

LRAP

Division of Aging Funding concerns

Court Posted Fees

Nye County

Real Estate Escrow Funds

Recruitment/Retention
2009 Fellowship- Thronson
LRAP- work group Lynn, Anna, Val, ask Judge Dahl)
Retirement/benefits/salaries- Paul

Cy Pres-Paul

Ernie Nielsen- Chair
Paul Elcano

Valerie Cooney
Nancy Becker

Anna Johnson

Cam Ferenbach
Tom Warden

Lynn Etkins

Suzy Baucum

David Thronson
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LEGAL SERVICES DELIVERY

Focus: Discuss, develop, and coordinate the state-wide delivery of civil legal services, recognition
programs for pro bono programs and attorneys, and outreach to the legal community on emergent issues.
This Committee is generally intended for legal services professionals currently involved in part of the
continuum of care for civil legal aid in Nevada.

Pro Bono Recognition

Pro Bono Week- also with Communications

State Wide Award- Renee

Nevada Lawyer
Emeritus- Kimberly
Self Help

Standardized Forms-Justice Douglas, Chair, Supreme Court Library Commission
Hotlines, continuum of care issues

Standardized Reporting {provider statistics)
Law Firm initiatives

Paul Elcano (ED)

Sugar Vogel (ED)

John Desmond

Kimberly Abbott

Judge Connie Steinheimer
AnnaMarie Johnson (ED)
Ernie Nielsen (ED)-Chair
Valerie Cooney (ED)
Judge Andrew Puccinelli
Barbara Buckley (ED)
Lynn Etkins -

Odessa Ramirez

Renee Kelly

Kendal Sue Bird
Christopher Reade

Amber Candelaria

RURAL SERVICES DELIVERY (proposed)

Anticipated focus will be on the provision of legal services to rural communities, with emphasis on
technology based solutions and increased pro bono lawyer participation.

Judge Stephen Dahl
Valerie Cooney
Anna Marie Johnhson

FUND DISTRIBUTION (closed)

Future Committee which may be poputated in the event the Commission elects to engage in direct
fundraising. :

**‘Bold = Current ATJ Commission members.
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- NEVADA SUPREME COURT
ACCESS TO JUSTICE COMMISSION
e APPLICATION FORM

2009

The Supreme Court Access to Justice Commission (AJC) ts seeking lawyers to
participate on established Standing Committees which are part of this Commission.
Participation will be by appointment only. AJC is seeking lawyers who have the time
and interest in the work of the AJC. No prior experience working on a local or state
commitiee is required. The AJC requires an eagerness to help those less fortunate in
Nevada get access to the courts and the legal system.

The AJC was created to:

D Assess current and future needs for civil legal services for persons of limited
means in Nevada.

2) Develop statewide policies designed fo support and improve the delivery of
legal services.

3 Improve self-help services and opportunities for proper person litigants and
increase pro bono activities.

4) Develop programs o increase public awareness of the impact that limited
access to justice has on other government services and on society.

5 Investigate the availability of and pursue increased public and private financing
to support legal services organizations and other efforis to provide legal services to
persons of limited means.

6 Recommend legislation or rules affecting access o justice to the Supreme
Court.

Information on existing Committees, including rosters and current projects, is attached.
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NEVADA SUPREME COURT _
ACCESS TO JUSTICE COMMISSION
APPLICATION FORM
2009

Name: Bar Number, if applicable:

Name of Standing Committee (list in order of preference, if interested in more than one):
1.
2.
3.

Employer/Firm/Agency:

Address:

City:. Zip: Daytime phone:

List current or prior service on State Bar Committees (name of committee, years served):

List the State Bar Sections of which you are a member:

List community activities in which you have been recently or are currenily engaged:

Fields in which you practice:

During the pasi 36 months, how many hours of pro bono time did you perform either free orat a
reduced fee?

Through which legal services provider did you perform these pro bono services?

Date admitted to State Bar of Nevada or in other jurisdictions:
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Do you have any disciplinary matters pending? Have you ever had a finding of discipline in this or
any other jurisdiction? If so, please explain. Use a separate sheet of paper.

Date: __ Signature;

Please aftach a brief statement indicating why you wish to serve on this Commission and what you
can contribute. You may also aftach a resume or biography which may include the following -
information: business, occupational or professional licenses; legal and general educational
background; academic, professional or civic honors; arficles or publications authored; ..:
accomplishments of note; proven commitment to volunteer work/capacity to make expected
time commitment; national, state and/or local bar committee service; professional and/or
community association memberships; and, personal and/or organizational references. Mail your
completed application form in confidence to:

Kristina Marzec

Executive Director

Access lo Justice Commission
600 E. Charleston Blvd.

Las Vegas, NV 89104

If you have any guestions, please contact Kristina Marzec at 702-317-1404 or 800-254-2797 ext. 404
or at Kristinam@nviar.org .
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-DRAFT-
"REPORT ON ACCESS TO JUSTICE QUESTIONNAIRE SENT
TO RURAL JUSTICE AND MUNICIPAL COURTS
(Judge Stephen Dahl)

Questionnaires were sent out to every justice and municipal court outside of Las
Vegas, North Las Vegas, Henderson, Reno and Sparks. 41 questionnaires were sent out and
37 courts from throughout the State responded. 32 of those responses came from Justice
Courts. This report will focus on those 32 responses, because the justice courts deal most
directly with the issues that this Commission is attempting to address. This report will follow
the format of the questionnaire and report the answers received from the various courts.

1. Where 1s your court located?
Responses were received from justice courts in the following townships: (Several of the

judges responding also act as municipal court judges. Only the responses relevant to
justice court were used in preparing this report.)

-Argenta (Battle Mountain) -Jackpot

~Austin -Laughlin '
-Beatty -Meadow Valley (Pioche
-Beowawe (Crescent Valley) -Mesquite

-Boulder (Boulder City) -Moapa

-Canal (Fernly) -Moapa Valley

-Carlin -New River (Fallon)
-Carson City -Pahrump

-East Fork (Minden) -Pahranagat Valley (Alamo)
-East Line (West Wendover) -Searchlight

-Elko -Tonopah

-Ely -Tahoe

-Esmeralda (Goldfield) -Union (Winnemucca)
-Eureka -Virginia City

-Hawthorne -Walker River (Yerrington)
-Incline Village -Wells

Six of the rural justice courts did not respond to the questionnaire. (Again, several of the
judges involved in this survey act as both justice and municipal court judges, so even
though the numbers may not appear to add up, they do.) Those justice courts are among
the smaller and most remote justice courts, so the population and mileage figures
discussed below should be adjusted accordingly.

How many departments are in your court?

With the exception of Carson City and, very recently, Pahrump, which both have two
departments, all of the courts responding are one judge courts.
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2. What are your court’s days and hours of operation?

The vast majority of courts responding are open five days a week during regular business
hours (around 8:00-5:00). Most of the rest are open Monday through Thursday during
regular business hours. A couple are open daily with reduced hours.

3. Other than judges, what is the size of your court staff? (If more than one, please provide
a breakdown by job category. Also, please indicate if court employees are part-time or
full-time employees.)

One- of the courts responding has only one part-time employee in addition to the judge.
Another has two part-time employees, and a third has one full-time employee. All of the
others reporting have at least one full-time and one part-time employee, ranging up to 14
full-time employees. Nine courts report having one full-time employee and one or two
part-time employees. The majority of the remaining courts have between two and six
full-time employees with different numbers of part-time employees.

Several of the courts reported listed time constraints on staff as a barrier to assisting court
customers with access to justice issues/problems.

4. 'What is the approximate population served by your court?

The populations served by the justice courts responding to the survey range from 500 to
over 52,000. The average population is about 11,300. However, if the populations of
three of the larger townships (Carson City, Minden and Pahrump) are taken out, the
average population is reduced to about 7300. (One of the larger townships reporting did
not provide a population figure, so both of the averages would be a little higher.
However, the courts that did not respond are among the smaller justice courts, so the
averages would actually be lower if all population figures were provided.)

5. What is the approximate mileage from your court to the farthest point away in your
Jurisdiction?

Of the courts reporting, distance between the court and the farthest point away in that
court’s jurisdiction ranged from 9 to 200 miles. The average distance is around 57 miles.
The breakdown is as follows: 1-25 miles — 6 courts; 26-50 miles — 11; 51-100 miles — 9; -
100-200 miles — 3. It should be kept in mind that these mileage figures are not to some
uninhabited point in the middle of the desert. See, for example, Fish Lake Valley on the
Nevada/California border, northeast of Bishop, CA (many farms and ranches are located
in this valley in the Esmeralda Township); Gerlach and all points north in northeast
Nevada that now lie in the Reno Township (I think); and the many remote small towns
located throughout the State such as Baker and Currant.
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6. What is the approximate distance between your court and the closest court of similar
jurisdiction?

Of the courts reporting, the distance between that court and the nearest court of similar
jurisdiction ranges from 3 to 150 miles. The average distance is about 47 miles. The
breakdown is as follows: 1-25 miles — 10 courts; 26-50 miles — 9; 51-100 — 10: 100-150
miles — 2. The average distance between justice courts is growing, because several
justice courts have been shut down in the past few years.

7. What are the days and times that your court hears the following types of cases?
-criminal:
-small claims:
-eviction related matters:
-other civil matters (please describe):
-other types of cases (please describe):

The court schedules vary greatly between the different rural justice courts. For
example, some have scheduled criminal calendars every day, others once or twice a
week, others twice a month, and others schedule hearings “as needed.” The same is true
for civil cases. Most of the courts appear to schedule their small claims and eviction
calendars once a week on the same day. However, many schedule hearings in those
cases as needed, some have scheduled hearings once or twice a month, and a few have
schedule proceedings more than once a week. The obvious determining factor appears
to be the size of the court. (If you are interested in the case load for each court, those
figures arc available in the recently released Annual Report on the Nevada Judiciary.)

Even with all the different schedules, it does appear that there would be énough
flexibility to allow the courts to schedule court proceedings in a way that could facilitate
more involvement and assistance from legal services or pro bono attorneys. However,

in almost all cases this would require more technology than is currently available at
those courts.

8. Does your court have a website?

21 of the courts responding said that they have either a court website or access to a local
government website. Several of the courts withount websites said that they were making
efforts to start a website. Most of the courts without websites are in smaller jurisdictions.
One of the problems they expressed with getting a website, or making other technological
advances was that it was not cost efficient for their courts to improve technology on their
own. Due to small case loads, local government budget problems, etc., it just isn’t

feasible for their court to make large expenditures on technology that would assist with
access to justice issues.
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-Automated forms?

‘T think there was some confusion over this question. (Probably because I'm a
little confused.) By automated forms, I meant forms that could be filled out on a
computer, and then be printed out for filing or be submitted through e-filing. None of
the courts reported that kind of capability. Some of the courts, however, made
reference to the forms available on various court and legal services websites. I don’t
know if the other courts are not fully aware of those forms, or don’t consider those to
be automated forms, so it is difficult to give an accurate assessment on this question.

I do think this points out a need that comes up in other areas of this
questionnaire. That is the need for greater judicial and court education regarding
access to justice and the resources that are available. For example, in listing the
resources available to their courts, some judges listed the websites for Legal Aid
Center of Southern Nevada (hereinafter Legal Aid), and Washoe Legal Services.
This included courts far away from either Clark or Washoe Counties. On the other
hand, other courts said that there were no resources available in their communities.
There are other issues like this that will be discussed later, but T think this points to a
need for a statewide effort to help educate judges and courts about all the resources
available in the State and how to access those resources, I think this could best be
accomplished through published guides and face-to-face training.

Suggestion: This Commission should undertake to prepare, publish and
distribute a one page information sheet for the courts and their customers which
contains website and other information for all legal services organizations, self-help
centers, websites where documents can be obtained, etc. That way, anyone with a
computer would at least have access to the information and help in those websites. I
do not believe that this has ever been done. Ifit has, it never worked its way into the
consciousness of the judiciary and the court system. There was also a suggestion in
one of the responses that we set up a website for the entire court system in the State,
with links to the individual courts, and the legal service providers, self-help centers,
etc. That would probably be more difficult than producing a one page information
sheet, but I believe it would be a good longer-term goal.

-E-filing?
No court reporting said that it has e-filing,

-Accept filing by fax?

Almost every court that responded said that they accept filing by fax. With
the new Supreme Court Rule regarding electronic filing, etc., I imagine that the courts
that don’t will start.

If not, please explain why?

Those that responded cited a lack of technology, a lack of staff, a lack of funding, a lack
- of training, and a lack of demand.
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9. Does your court currently have teleconferencing or videoconferencing capabilities?

Most of the courts reporting, stated that they have teleconferencing and/or video-
conferencing capabilities, however most of the courts that reporting having video-

~ conferencing capabilities are limited to a county system that links the courts and
other government agencies, or whatever type of videoconferencing that can be
accomplished through JAVS. No court reported having true statewide video
conference capabilities. True teleconferencing capabilities seem to be more wide-
spread, but a significant minority of the courts (12) reported having neither video
nor teleconferencing capabilities.

The reasons given for not having such capabilities were, again, lack of equipment, lack
of money, lack of demand, etc. One judge noted that the volume of cases in that court
wouldn’t justify the expense if the necessary equipment was being purchased for that
court alone. That observation probably holds true for many of the rural justice courts, and
a statewide project would probably be necessary to properly supply those courts with the
necessary equipment for any kind of conferencing. There may also be technical problems
involved. A few courts reported that there was no high speed internet available in their
area, or that they had “limited connectivity,” or a lack of telephone lines. Someone with
more technical expertise than me (that means almost anyone) would have to access those
kinds of problems. (Someone also mentioned having no broadband capabilities.)

If you have/had that capability, would you be willing to allow attorneys to appear
via telephone or videoconference in civil cases?

Almost every court that responded said yes. I’m sure that we could work with those
very few courts who didn’t.

10. Do litigants in your court have easy access to legal service providers and/or a
self-help center?

5 courts responded yes. Every other court responded no. One responded NO. A few
courts also said that it hasn’t really been an issue. (That may be one of those education
1ssues I was talking about.) The 5 courts that responded yes were the 5 largest justice
courts responding to the survey.

If not, please explain what access, if any, is available in your area.

This is where the need for statewide judicial and court education and information, and
this Commission and the legal services providers, etc., needing to reach out to the rural
courts, becomes perhaps most evident. I will simply list some of the responses to this
question and let them speak for themselves.

-Local law library. Clark and Washoe websites for self-help.

-Public internet access. NRS at local library.

-Internet. Court provides website info.
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-Internet. Public library has computers.

-Information sheets. Travel to Las Vegas.

-Nearest legal services provider over 100 miles away.,

-Phone book. No service available.

-None.

-Nothing,

-Las Vegas is 180 miles away. Elko is 130 miles away.

-Virtually none. Self-help.

-Court has handouts for small claims, evictions, etc.

-Refer people to Washoe and Clark County self-help sites.

-None.:

-Rural Clark County is forgotten.

-Personal computer.
Ilied. Iam going to comment. From these answers, and others, it is evident that
whatever help might be out there, the message isn’t getting out to most of the rural
courts. My guess is that access to justice would improve markedly in the rural areas of
the State, if a better job was being done at providing those courts with the relevant
information, and making sure they can put that information into practice.

11. Does your court have the space and capability for a self-help “center” for litigants?
Examples:
Equipment and space for a litigant to speak confidentially with a legal services
representative either in person or by telephone or videoconference.

This was a poorly drafted question, because it asks if the courts have equipment
and space. Many courts answered no to this question when it became obvious from
later answers that a substantial number of those courts might be able to find the
space if they had the proper equipment. However, there are also quite a few rural
justice courts that are working under severe space limitations, and cannot
accomodate anything suggested in the question. One bright spot in all this is
Beowawe Justice Court. I am not mentioning many courts by name in this report,
but Beowawe turned its break room into a attorney client conference area, with
telephone and computer connections.

The answers provided to this and the other sub-parts of this question suggest the
need for this Commission, or someone, to try to create partnerships with local
libraries, community colleges, high schools, etc., in trying to create better access to
justice in the rural areas. (That’s assuming there are any left after...... Never mind.)
Many of the courts that said they lacked the space and /or equipment to provide
these services said that computers are available at the local libraries, schools or
community centers. I should also add that there appears to be no lack of willingness
with the rural court judges to assist with our efforts, Over and over, the answers
were something like, “We would be happy to do this if we just had the (space, -
money, equipment, etc.).”
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12.

A computer available to the public for access to sclf-help websites, to fill out
computer generated court forms, etc.

Two courts answered yes to this question, with a couple of others saying there were
plans to do it when they got into their new facilities. Again, quite a few courts said
that public access computers were available at other places in the community.

A high speed internet connection.

About half the courts reporting said they had high speed internet access.

If yes, please describe what is available in your court.

There were no responses to this subpart. For the most part, there isn’t very much
available. Also, those responding answered this subpart while answering the previous
subparts.

If no, please explain why.

The reasons provided have already been discussed earlier in this report: lack of fundmg,
lack of space, technical problems, lack of demand, etc.

If you lack the equipment or technology described above, what do you think would
be the most helpful or important technology that could be provided to your court?

I will just list many of the answers provided. They tell a pretty consistent story.
-Kiosk or website for self-help.
-More space, website, and more information to provide to litigants.
-Computers customers could use to contact self-help center, etc.
-Money for computers and additional phone lnes.
-Computer and printers.
-Computers and better access to self-help programs and forms.
-Someway for litigants to communicate directly with legal services.
-Computer access for self-help.
BUT WAIT! THERE’S MORE!
-Court and staff training. Computer and internet access for litigants.
-Legal services representation. Space and computers.
-Money for computers and up to date technology.
-Websites with forms and links to legal services.
-Self-help websites. Computers. “Legal services of any kind.”
-More access to legal services attorneys.
-Easy forms available for customers.
-Public computer terminals and space for self-help center.
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Suggestion: I believe that it was Justice Hardesty who talked about law firms and other
organizations getting rid of their old computers. I know that Clark County traded out my
old computer last year, and I thought the old one was just fine. There is apparently a lot
of this going on. This Commission should take the lead in some kind of “computers for
courts” program that could supply the rural justice courts with functional computers that
could be used by their customers. The various bar associations could assist us with
publicizing this in the legal community. We need to understand that the counties with
rural justice courts are not going to purchase computers for the customers of those courts
to use for their own legal problems. Even if the desire were there, the money isn’t.

13. Do attorneys from legal services providers ever appear in your court?

The good news is that 12 courts answered yes to this question. (I thought it would be
lower.) The bad news is that several of those court followed up their “yes” with
something like “once in the last 8 years,” or, “one time since I’ve been a judge” (over
ten years), or, “very rarely.” There appear to be only four or five of the courts that
regularly see attorneys from a legal services organization.

If yes, please list the legal services providers that have sent attorneys to your
court. '

Because of the rural nature of the survey, all of the courts responding had attorneys from
either Nevada Legal Services or VARN. Only one of the Clark County justice courts
reported having a legal services attorney appear. That was on one occasion. I say this
only to point out that the problems for access to justice in rural Clark County, or Washoe
County, appear to be as serious as most of the rest of the State.

If yes, please summarize your experiences, positive and negative, in working with
those attorneys (attach a separate sheet if necessary).

All of the comments were on the positive side. There weren’t many.

-Positive. The attorney was qualified and represented the client effectively.

-OK

-Positive.

-NLS handled cases professionally and competently.

-A little overzealous, but capable and respectful. (If this gets back to the attorneys in
the Las Vegas office of Nevada Legal Services, please tell them I didn’t say this. I didn’t
even answer the questionnaire. Besides, I would have said very capable.)

-Prepared. Did a good job.

-Acceptable.

-Positive.

-Excellent.

14. Have you requested assistance from a legal service provider for litigants in
your court in the past two years?
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This was a bad/unclear question on my part. When I wrote it, I was thinking of how,
when I wanted information to provide to litigants in eviction and small claims cases,

I contact Clark County Legal Services and Nevada Legal Services for help, and they
provided me brochures and other information, including information about classes, that
was very helpful. Unfortunately, my question was interpreted as asking whether
assistance had been requested from legal services on a particular case. The answer (o
that question was no, usually with a follow up that the court refers litigants to legal
services, but does not get directly involved in the process.

That being said, there were some courts that had requested that legal services provide
attorneys for their courts, or who explained why they had never made such a request.
Their answers provide further insight into why we need to modernize, streamline and
facilitate the way legal services are provided in this State. Please do not assume that all
these answers came from the most rural parts of the State.

-Most people turned away due to case type, scheduling, logistics, etc.

-Never asked to or never felt the need to do so. (There were several answers like
this.)

-We quit requesting assistance as we were routinely turned down due to low volume
and high mileage involved.

-Legal services won’t travel this far.

-Low case load, and not knowing what’s available.

-Legal services not available in this area.

If yes, please list the legal services providers from whom you have requested
assistance?

There was only one answer to this question. It involved VARN, and the response was
positive.

If yes, what was the result of your request for assistance?

-Answered above.
If you have never requested such assistance, please explain why?

-Already answered above. (Oops.)

15. Are there any workshops, classes or clinics available in your community to help
people address their legal needs?

An overwhelming number of courts answered no. A handful answered yes.
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16.

17.

If yes, please describe:

The programs listed by that handful of courts included:

-UNR occasionally offers such classes which are videoconferenced through the 4H
facility and the school district. (Add 4 H to our potential list of partners.)

-Supreme Court Lawyer in the library program. (I wonder where that 15.)

~Two courts listed programs at the local Senior Citizens Center.

-VARN.

If no, could your courtroom be used for classes offered by videoconference?

Most of the courts answered yes, but a significant minority said no due to space
constraints. Several of our rural justice courts do not have a real courtroom.

If no, is there a place in your community that could be used for such classes?

Almost every court that does not have the space to hold workshops or classes was able
to provide other possibilities in the community for such activities. Those locations
included libraries, local school and community colleges and community centers.
However, those courts also noted that while those facilities might have the space, many
of them don’t have the necessary equipment either.

Would you be willing to coordinate your court calendars with other courts in your
area, if it would increase the availability of legal services providers to litigants
in your court?

Almost every court responded yes to this question. My idea behind this question was
that if some of the rural courts, especially those who have civil calendars only once or
twice a month, were able to have those calendars at different times on the same day, a
legal services or pro bono attorney might be available to assist litigants for those
calendars, either in person if the courts are located fairly close to each other, or through
videoconferencing. Obviously, the coordination might not be easy, and might involve
arranging for the review of documents, etc., but [ think it is an idea worth exploring.

Please state what you think would be the most important/beneficial thing that could
be done to help litigants in your court address their cases, and people in your
community address their legal needs?

Most of the answers to this question were similar to the answers given to question 12.
(I was going for two bites of the apple.) I will not repeat all those answers here, but
will list a few additional responses.

-True availability of legal services/pro bono representation.

-A universal self-help website that would apply to all courts. (I knew I got that idea
from somewhere,)
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-More attorneys. (Let me pause her to say that the only way our efforts in the rural
courts are going to work is if we can increase the level of pro bono work from attorneys
in the urban areas, or increase the number of attorneys working for legal services, so that
we can poach some of those attorneys to assist with our efforts in the rurals. It’s not like
the current employees of legal services, or those already doing pro bono work, are sitting
around with spare time on their hands. One goal of this Commission has got to be to
increase the level of pro bono work and increase the staffing at our legal services
agencies.)

-A legal services or pro bono attorney present in the community one time/month for

an “Ask the Lawyer” type program. :

-Workshops with access to self-help materials and web-based instruction.

-Classes in landlord-tenant, especially for the landlords, so they can learn the law.

-Greater access to low cost legal services.

-Training. We don’t know what’s out there, so we can’t be much help. (See,
I’'m not making this up.)

-Access to legal services attorneys. More than self-help info and forms on internet.

-More legal clinics.

-We need more legal assistance, but our community is too small to support it on our
own,

18. Does your court have any funding, including administrative assessment fees, which
could be used to help pay for equipment or other items that would help to improve the
delivery of legal services to people in your community?

A large majority of the courts responded yes to this question. Those that answered no
have already committed all of their available funds for the near future to ongoing court
improvement projects, case management systems, etc. While many of the courts do have
funds available, they also made it clear that the funds are limited. Most courts do not
have the funds necessary to put computers and conferencing equipment into their courts.
Their available funds would be more along the lines of paying for fees and upkeep once
that equipment goes in. This Commission cannot expect a large infusion of cash coming
in from the rural justice courts to make any kind of real dent in what we need to
accomplish our goals. This would need to be reviewed on a court by court basis.

If your administrative assessment fees are already encumbered, please explain why:
(Example: Does your local government expect your court to pay normal operating
expenses out of administrative assessment fees?)

Very few courts reported county governments making improper moves on their

AA fees. However, there are a few courts where this might be a problem. One court
reported that it is paying its utility bills out of AA fees. Another reported that the
county just took tens of thousands of dollars in unexpired AA fees and put them into the
county general fund. A few others reported that they are being forced to use AA fees to
pay for some things that other courts get from their county governments in their general
budget. Iknow it’s not the job of this Commission to get involved in these kinds of
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problems, but perhaps we could encourage someone else (AOC?) to assist the rural
courts with these kinds of questions, since any money being taken away from those
courts improperly is money that could be going towards helping with access to justice.

19. Any other thoughts or suggestions?

~ After all this, there weren’t a lot of other thoughts or suggestions, but we did receive a
few:

-Money is the issue, and there appears to be no relief in sight.

-We need to all work together, because it is not cost effective for our court to spend
so much money on its own when our case load is so small.

-I like the idea of getting things set up to where we could do video-conferencing or
court by video. Seems like it would save money (travel expenses) and make a larger
supply of info., attorneys and resources available to everyone involved.

’ -The public feels very helpless when they come to our court, because they think they
can resolve their issues at our court, and the best we can do is tell them it is handled at
another court and give out Nevada Legal Services’ telephone number. They often come
back and tell us they just get the run around and no progress ever happens. . .. If someone
were able to produce packets or brochures that were standardized, this would be very
helpful.

20. Would you be willing to serve on a committee that would work to bring better access
to legal services to residents in the rural areas of Nevada?

Most of the judges responding answered this question favorably. Others politely
declined: “No, thank you.” Others were a little more forceful. At any rate, it is clear that
there is a group of rural judges that are concerned about this issues and are willing to
help. They could be a valuable resource to this Commission.

In conclusion, I want to reiterate that the rural judges are concerned about these issues, They
want to do more, and are frustrated that they can’t. Two years ago, [ was president of the
Nevada Judges of Limited Jurisdiction. It was during a legislative year, and we had several
important issues come up during the year. As a result, I sent out several letters and
questionnaires to the judges requesting their thoughts and opinions. I can tell you that during
that time, [ never received a response to any letter or questionnaire like I received to this one,
both in the number and the quality of responses. Most of the judges who responded to this
questionnaire took some time in doing so. They gave thoughtful, and often lengthy responses
to the questions, and demonstrated that there is a concern about access to justice issues in the
rural courts. Those courts often represent the only “government” to the citizens of our State
for miles around. The judges understand their role in their communities, and they seem
anxious to want to help the people in their communitics receive quality legal services in all
areas of their jurisdiction. If there was ever a good time for everyone to quit talking and start
doing, now would be a good time.
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IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF THE ADOPTION ADKT No. 424
OF A UNIFORM RULE GOVERNING FlL
TELEPHONIC AND AUDIOVISUAL . E D

PARTICIPATION IN CIVIL, CRIMINAL
AND FAMILY LAW CASES IN ALL
COURTS IN THE STATE OF NEVADA.

WHEREAS, on April 2, 2008, the Hon. Mark Gibbéns,
Chief Justice of the Nevada Supreme Court, filed a petition in this
court requesting the adoption of uniform rules to govern telephonic
ahd audiovisual participation in Nevada courts, and

WHEREAS, this court conducted a public hearing on the
proposed rules on Tuesday, December 9, 2008, and

WHEREAS, this court has concluded that adoption of the
rules is warranted, accordingly |

IT IS HEREBY ORDERED that Part IX of the Supreme -
Court Rules is adopted as set forth in Exhibit A,

IT IS FURTHER ORDERED that these rules shall be
effective March 1, 2009. The clerk of this court shall cause a notice of
entry of this order to be published in the State Bar of Nevada’s official
publication. The clerk shall publish this order by disseminating
copies of it to all subscribers of the advance sheets of the Nevada
Reports and all persons and agencies listed in NRS 2.345, and to the
executive director of the State Bar of Nevada. The certificate of the
clerk of this court that she has accomplished the above-described
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publication of notice of entry and dissemination of this order shall be .

conclusive evidence of the adoption and publication of the foregoing

rules.

Dated this [GJ day of December, 2008.

/\\7\,‘:/&,‘:@, , -J,

Hardesty

Da,ua-—-%n""“"

Parraguirre

Che1 ry

Saltta

cc:  Bruce Beesley, President, State Bar of Nevada
Kimberly K. Farmer, Executive Director, State Bar of Nevada
All Distriet Court Judges
All District Court Clerks
Administrative Office of the Courts
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ADKT 424 - Exhibit A

PART IX. RULES GOVERNING APPEARANCE BY
COMMUNICATION EQUIPMENT

Rule 1. Definitions. In these rules, unless the context or subject matter

otherwise requires:
1. “Communication equipment” means a conference telephone or other electronic

device that permits all those appearing or participating to hear and speak to cach other, - -

provided that all conversation of all parties is audible to all persons present,
2. “Court” means either a general or limited Jurisdiction court.
3. “Party” shall include and apply to such party’s attorney of record.
4. “Shall” is mandatory and “may” is permissive.

: Rule 2. Policy favoring communication equipment appearances. The intent

of this rule is to promote uniformity in the practices and procedures relating to
communication equipment appearances in civil cases. To improve access to the courts
and reduce litigation costs, courts shall permit parties, to the extent feasible, to appear by
communication equipment at appropriate conferences, hearings, and proceedings in civil
cases.

Rule 3. Application. This rule applies to all cases except criminal, juvenile, and
-appellate proceedings.

Rule 4. Appearance by communication cquipment.

1. Circumstances in which appearance by communication equipment shall
be allowed. Except as provided in subsection 4, parties shall be allowed to appear before
a court or master using communication equipment in the following matters:

(a) Case management conferences, provided the party has made a good faith
effort to meet and confer and has timely served and filed a case management statement
before the conference date; :

(b) Trial setting conferences;

(¢) Hearings on law and motion, except motions in limine;

(d) Hearings on discovery motions, except where the discovery commissioner
determines that it is necessary for parties to meet personally regarding discovery disputes
or scheduling matters;

(e) Status conferences, including conferences to review the status of an arbitration
or a mediation;

(£) Hearings to review the dismissal of an action; and

(8) Any other hearing that is scheduled for not more than 15 minutes.

2. Required personal appearances.

(2) Except as provided in subsection 3(c), a personal appearance is required for
hearings, conferences, and proceedings not listed in subsection 1, including the
following;:

(1) Trials and hearings at which witnesses are expected to testify;
(2) Hearings on temporary restraining orders;

ADKT 424 Exhibit A —Page 1

00048



(3) Settlement conferences;
(4) Trial management conferences;
(5) Hearings on motions in limine:
(6) Hearings on petitions to confirm the sale of property under NRS Title
12; and
(7) Any hearing in which the discovery commissioner determines that the
presence of the parties is necessary to resolve discovery disputes or scheduling matters.
‘ (b) In addition, except as provided in subsection 3(c), a personal appearance is
required for the following persons:
(1) Applicants seeking an ex parte order, except when the applicant is
seeking an order:
(1) For permission to file a memorandum in excess of the
applicable page limits;
(ii) For an extension of time to serve pleadings;
(iii) To set hearing dates on alternative writs and orders to show
cause; or
: (iv) By stipulation of the parties;

(2) Persons ordered to appear to show cause why sanctions should not be -

imposed for violation of a court order or a rule; or

(3) Persons ordered to appear in an order or citation issued under NRS
Title 12.
At the proceedings listed in (1), (2), and (3), parties who are not required to appear in
person under this rule may appear by communication equipment,

3. Court discretion to modify rule.

(a) In exercising its discretion under this provision, the court should consider the
general policy favoring communication equipment appearances in civil cases.

(b) Court may require personal appearances. Upon a showing of good cause

_either by motion of a party or upon its own motion, the court may require a party to
appear in person at a hearing, conference, or proceeding listed in subsection 1 if the court
determines on a hearing-by-hearing basis that a personal appearance would materially
assist in the determination of the proceedings or in the effective management or
resolution of the particular case.

(¢) Court may permit appearances by communication equipment. The court
may permit a party to appear by communication equipment at a hearing, conference, or
proceeding listed in subsection 2 if the court determines that a communication equipment
appearance is appropriate.

4. Need for personal appearance. If, at any time during a hearing, conference,
or proceeding conducted by communication equipment, the court determines that a
personal appearance is necessary, the court may continue the matter and require a
personal appearance.

5. Notice by party.

(a) A party choosing to appear by communication equipment at a hearing,
conference, or proceeding under this rule must either:

(1) Place the phrase “Communication Equipment Appearance” below the
title of the moving, opposing, or reply papers; or

ADKT 424 Exhibit A — Page 2
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(2) At least three court days before the appearance, notify the court and all
other parties of the party’s intent to appear by communication equipment. If the notice is
oral, it must be given either in person or by communication equipment, If the notice is in
writing, it must be given by filing a “Notice of Intent to Appear by Communication
Equipment” with the court at least three court days before the appearance and by serving
the notice at the same time on all other parties by personal delivery, fax transmission,
express mail, or other means reasonably calculated to ensure delivery to the parties no
later than the close of the next business day.

(b) If after receiving notice from another party as provided under subsection 5(a)
a party that has not given notice also decides to appear by communication equipment, the
party may do so by notifying the court and all other parties that have appeared in the
action, no later than noon on the court day before the appearance, of its intent to appear
by communication equipment. :

(¢} If a party that has given notice that it intends to appear by communication
equipment under subsection 5(a) subsequently chooses to appear in person, the party
must so notify the court and all other parties that have appeared in the action, by
communication equipment, at least two court days before the appearance.

(d) The court, on a showing of good cause, may permit a party to appear by
communication equipment at a conference, hearing, or proceeding even if a party has not
given the notice required under subsection 5(a) or (b) and may permit a party to appear in
person even if the party has not given the notice required in subsection 5(c).

6. Notice by court. After a party has réequested a communication equipment
appearance under subsection 5, if the court requires the personal appearance of the party,
the court must give reasonable notice to ail parties before the hearing and may continue
the hearing if necessary to accommodate the personal appearance. The cowrt may direct
the court clerk, a court-appointed vendor, a party, or an attorney to provide the
notification.

7. Private vendor; charges for service. A court may provide teleconferencing
for court appearances by entering into a contract with a private vendor. The contract may
provide that the vendor may charge the party appearing by communication equipment a
reasonable fee, specified in the contract, for its services.

8. Audibility and procedure.

(a) The court must ensure that the statements of participants are audible to all
other participants and the court staff and that the statements made by a participant are
identified as being made by that participant. :

(b} Upon convening a telephonic or audiovisual proceeding, the judge shall;

(1) Recite the date, time, case name, case number, names and locations of
parties and counsel, and the type of hearing;

(2) Ascertain that all statements of all parties are audible to all
participants; '

(3) Give instructions on how the hearing is to be conducted, including
notice that in order to preserve the record speakers must identify themselves each time
they speak.

9. Reporting. All proceedings involving communication equipment appearances
must be reported to the same extent and in the same manner as if the participants had
appeared in person. :

ADKT 424 Exhibit A ~ Page 3

00050



10. Conference call provider. A court, by local rule, may designate a particular
conference call provider that must be used for communication equipment appearances.

1. Information on communication equipment appearances. The court must
publish a notice providing parties with the particular information necessary for them to
- appear by communication equipment at conferences, hearings, and proceedings in that
court under this rule.

12. Public access. The right of public access to court proceedings must be
preserved in accordance with law.

ADKT 424 Exhibit A — Page 4
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MEMORANDUM

TO: Board of Governors
FROM: Marc Mersol, Director of Finance and Information Sysfems
DATE: January 21, 2009
RE: Rural Court Video Conferencing
MESSAGE

Rural Court Teleconferencing/Video Conferencing Report.

I have included a report from Anne Heck from the Administrative Office of the Courts showing the
current status of the Supreme Court of Nevada’s rural court teleconferencing and video
conferencing project. We have found the courts and other entities to be excited to participate in
this project and we have also found several funding sources. We hope to have the first court
online by the end of February 2009. For those Board members that may be interested, | have
detailed documentation of the project scope and progress.

The First Five participants will be;

Battle Mountain-Judge Max Bunch

Sparks Justice-Judge Kevin Higgins
Lovelock, Lake Justice-Judge Nelson
Winnemucca, Union Justice-Judge Wambolt
Fallon, New River Justice-Judge Richards

The commission is also planning on connecting jails, crime labs, and other entities that may
require staff to appear in court.
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Court Selection and Criteria
Court Rollout Plan
Recommendation

Purpose
The Purpose of Phase I was to develop a list of rural courts that would benefit from the

use of video teleconferencing equipment. Phase I also provided the discovery period to
gauge the feasibility for a statewide project. This report is a recommendation on the
initial courts selected for Phase 1.

Method-Phase I Court Selection
An initial list was created at the project stakeholders meeting, October 27" 2008.
The following list does not represent a sequence or order:

Carson City

Sparks Justice
Canal Justice
Dayton

‘Walker River Justice
New River Justice
Pahrump Justice
Indian Springs
Argenta

10. Lake Justice

11. Union Justice

12. Clark County Crime Lab
13. Mesquite

LNk WD

Establish Criteria
A list of survey questions were developed to use during site visits, telephone interviews

and for scoring purpose:

Funding
Do you have the funds to purchase? 12k

Do you have the funds to match? 6k -
Can you support the system?

Network

Vendor Service Agreement

FTE
Do you realize we are ‘partnenng” with you?
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Rural Courls Video Teleconferencing Project
Conrl Selection and Crileria
Couri Roflout Plan

Use
What do you think you would want?
Fixed, Cart
Where do you want a system installed?
Size of the room
Who do you want to connect to?
Would multipoint be an option?
How many hours per week -system operational?
Is this a shared space?

Network

Slow? OK?

Who is the IT contact?

Who is the POC interested in this project?

Site Visits
Multiple site visits were accomplished between November 18® and December 5%, leaving
Mesquite and the Clark County Crime Lab contacted by telephone.

Robert Kastelitz and Steve Tuttle made the I-95 corridor trip that included: Dayton
Justice, Walker River Justice, Hawthorne Justice, Tonopah Justice, Pahrump Justice,
Beatty Justice and Esmeralda Justice. m

Rick Stefani completed the Highway 50 loop with stops in New River Justice and Canal
_ Justice. The judges from Baftle Mountain, Union Justice and Lake Justice were
interviewed during a NJC meeting held in Winnemucca.

Summary
This project continues to get enthusiastic feedback and desired momentum.

Funding
Courts who have expressed interest also have the ability to participate.in a supplement of
funds through the USJR Grant process.

Use

The initial need has been verified for court appearances between courts and other

agencies. In the interviews we have found a substantial request for video

teleconferencing in site to site education and training classes. )

Network
We have verified the anticipated networking issues of speed and infrastructure. JAVS

systems have been installed in numerous courts across the state. Integrating video
recording and connectivity to existing JAVS system is a significant concern at this time. C)
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Rural Conrts Video Teleconterencing Project
Court Selechion and Crileria
Court Rollowt Plan

Selection Process

Courts without equipment were selected as the greatest need.

Courts with full funds and courts with available funds were selected.
Courts with the most enthusiasm in the partnership were considered.

Court Recommendation Rollout Plan

Winnemucca, Union Justice
Sparks Justice

Battle Mountain, Argenta
Lovelock, Lake Justice
Fallon, New River Justice
Clark County Crime Lab

ABLE S o i

Remaining Courts to (Re) Survey February 2009

Carson City

Fernley, Canal Justice

Dayton

Yerington, Walker River Justice
Pahrump

Mesquite/Bunkerville

Indian Springs

NS d N E

Timeline

To date the project is on target to have Phase I Courts equipment installed by the end of
February, 2009. 75% of Phase II has been completed to date, with training, policy and
procedure for the conferencing bridge-pending.

Phase III- The funding for these initial courts and equipment purchase is expected to meet
the January 30, 2009 deadline.

Phase IV-Installation is expected to begin in February 2009.
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NEVADA SUPREME COWRT
ACCESS TO JUSTICE COMMISSION
PREFERRED IOLTA INTEREST BANKS
Current as of 1.27.09

BRIDGING THE JUSTICE GAP

Chief Justice James Hardesty, Co-Chair
Justice Michkael Douglas, Co-Chair

Cougratulations on your sdmission to the Nevada Bar! You now have a unique
opperteaity to support Nevada's community needs through the simple decision of placing
your trust accounts in a preferred Jaterest bank,

fOLTA funds support Nevada’s civil legal aid pmwdem, tasked with providing the continuum of
care for the civil legal aid needs of our entire state. In 2007, before the curremt economic crisis,
there was an average of almost § qundlf)nngeasesperlegal a:d lawyer lnuune!heneed
today.

In these extraordinarily challenging times, the civil legal needs of the most vulnerable Nevadans
whom the legal aid providers serve-victims of domestic violence, children, seniors, and the
poor— are more overwhelming than ever.

Your invoivement changes lives and your compassion for those less fortunate will transtate into
direct help for Nevadans who desperately need our help, Plesse show onr commitment to
mummammumwmammmmmm
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November 2008 Interest Rates Report

Name of Bank High Interest Rate Low Interest Rate
Bank of America 0.0120% 0.0050%
Bank of George 1.73% 0.74%
*Interest Rate will increase to 2.14% as of 01/01/2009
Bank of Las Vegas 0.25% 0.25%
Bank of Nevada 2.00% 1.50%
Bank of North Las Vegas 0.50% 0.50%
Bank of the West 1.50% 0.10%
_Black Mountain Community Bank 0.0050% 0.0050%
Carson River Community Bank 0.75% 0.75%
Citibank 1.98% 0.50%
City National Bank 0.50% 0.20%
Clark County Credit Union 1.00% 0.50%
Clearstar Credit Union 2.44% 0.49%
Colonial Bank 2.87% 2.97%
Commu'nity Bank of Nevada 0.20% 0.20%
) “Interest Rate will increase to 2.0% as of 01/01/2009
Desert Community Bank 1.30% 0.50%
Financial Horizons Credit Union 1.34% 0.25%
First Asian Bank 1.27% 1.27%
First Commerce Bank 0.5 0.5
First Independent Bank 1.98% 1.98%
First Republic Bank 1.00% 1.00%
First Security Bank of Nevada ‘ 0.25% 0.25%
Heritage Bank 0.50% 0.50%
Irwin Union 1.13% 0.98%
Meadows Bank 2,13% 2.13%
M&I Bank 0.25% 0.25%
Mutual of Omaha Bank(1st national) 1.12% 0.53%
Nevada Bank & Trust 0.20% 0.20%
Nevada Commerce Bank 0.75% 0.30%
Nevada Security Bank 0.30% 0.30%
.Nevada State Bank 1.40% 1.40%
*Interest rale is .3875 as of 12/22/2008
Paramount Bank 0.75% 0.75%
Red Rock Community Bank 0.20% 0.20%
Service First Bank 0.25% 0.25%
Southwest USA 2.00% 2.00%
Sun West 0.50% 0.50%
U.S. Bank 0.9040% 0.4998%
Washington Mutual 0.60% 0.01%
Wells Fargo 1.00% 1.00%

# of Accounts

447
9

19

29

31
29

42

= W =

15

18
11

21

N & 0 -

0.005
133
46
555
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Decenber-
Newvember

Name of Bank High_Interest Rate
Bank of America 0.0120%
Bank of George 1.73%
*Interest Rate will Increase to 2,14% as of (1/01/2009
Bank of Las Vegas 0.25%
Bank of Nevada 2,00%
Bank of North Las Vegas 0.50%
Bank of the West 1.50%
Black Mountain Community Bank 0.0050%
‘Carson River Community Bank 0.75%
Citibank 1.98%
City National Bank 0.50%
Clark County Credit Union 1.00%
Clearstar Credit Union 2.44%
Colonial Bank 2.97%
Community Bank of Nevada 0.20%
*Interest Rate will increase to 2.0% as of 01/01/2009
Desert Community Bank 1.30%
Financial Horizons Credit Union 1.34%
First Asian Bank 1.27%
First Commerce Bank 0.5
First Independent Bank 1.98%
First Republic Bank 1.00%
First Security Bank of Nevada 0.25%
Heritage Bank 0.50%
Irwin Union 1.13%
Meadows Bank 2.13%
M&| Bank 0.25%
Mutual of Omaha Bank(1st national) 1.12%
Nevada Bank & Trust 0.20%
Nevada Commerce Bank 0.75%
Nevada Securily Bank 0.30%
Nevada State Bank 1.40%
' *Interest rate is .3875 as of 12/22/2008
Paramount Bank 0.75%
Red Rock Community Bank 0.20%
Service First Bank 0.25%
Southwest USA 2.00%
Sun West 0.50%
U.S. Bank 0.9040%
Washington Mutual 0.60%
Wells Fargo 1.00%

2008 interest Rates Report

Low Interest Rate

# of Accounts

0.0050%
0.74%

0.25%
1.50%
0.50%
0.10%
0.0050%
0.75%
0.50%
0.20%
0.50%
0.49%
2.97%
0.20%

0.50%
0.25%
1.27%

0.5
1.98%
1.00%
0.25%
0.50%

0.98%

2.13%
0.25%
0.53%
0.20%
0.30%
0.30%
1.40%

0.75%
0.20%
0.25%
2.00%
0.50%
0.4998%
0.01%
1.00%

447
9

191

29

3
28

42

- —_
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NEVADA LAW FOUNDATION

STRATEGIC PLANNING RETREAT IT

January 30, 2009

The Three Levels - Strategic Goals, Objectives and Actions

LEVEL , " - FOCUS

" EXAMPLE

High Altitude Strategic Direction

Ensure Financial Sustainability
of the organization

Low Altitude Objective

Build the Annual Giving
fundraising program by 30%
through 100 new donors by
December 2008 -
Development director and
annual giving team

On the Ground Action Steps

Train board and staff on
annual giving techniques

Write letters and mail in
October and March 2008

Building Strategic Goals:

Strategic goals describe far reaching goals that can be realized over a 3-5 year period.
Usually 4 or more strategic goals are identified in a strategic planning process Below are
samples of strategic directions. They usually result in internal and external

strengthening and growth of the organization.
Sample Strategic Directions:
* Ensure Fundraising Sustainability
®  Achieve Academic Excellence
=  Ensure Expertise, Leadership and Advocacy
= Ensure Financial Sustainability
» Develop a High Functioning Board

= Build Organizational Capacity

Carole A. Fish, M.Ed., CFRE Consultant
FISH+LEWTS Consulting
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NEVADA LAW FOUNDATION
STRATEGIC PLANNING RETREAT I
January 30, 2009

VISION

IN CREATING YOUR VISION REMEMBER . . . ... ... ... ........

A Vision is made up of;

»  Specific accomplishments

= Stronger relationships

» Expanded infrastructure

= Success and results

» |f you are a visual person — imagine the committees, staffing, events, donor
relationships that are possible and how they would play out in the
organization

= Higher purpose — not self-serving

= Far reaching — your best guess at what is possible

« Linked to a community solutions, not just community benefit

High Performance Organizations are:~ ~

= Highly intentional

» Keenly strategic

= Well timed

» Distinctive

* Donor and program centered

» Volunteer driven

= Understand that they exist for community solutions, not just benefit
=  Donor lifetime patterns

=  Embrace their size and ability

» Do more with less
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NEVADA LAW FOUNDATION
STRATEGIC PLAN NING RETREAT II
January 30, 2009

Mapping It Out

Below are the strategic and fundraising steps we will be following to develop plans for the next
3-5 years. The green steps require new definitions needed before a vision can be constructed.
The blue steps require team participation to create the strategic and fundraising plans.

| DEFINING(CAROLE) | = CREATING(TEAM) ]

Strategic Planning

Step 1 What is your role? . _

Step 2 What is your !evel of maturlty (hlgh performance orgamzatron)’-’

Step 3 Who are your constltuents and what are thelr mandates'-’ o
iStep 4 What is your vrsron? ‘ |

;Step 5 What are your objectnves?

iS’tep 6. What are Your Values'-’ o

- FISH+LEWIS Consulting
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N EVADA LAW FOUNDATION
p
January 30, 2009 10:00 a.m. to 5:00 p.m.

AGENDA

Morning

10:00 a.m. Welcome and Opening Remarks
10:10a.m.  IOLTA Update

11:00 a.m. Strategic Planning

=  Expectations and Roundtable Issues Review
=  Mapping

11:30 a.m. Working Lunch
Afternoon
12:00 p.m. Strategic Planning
= Defining Roles
= Defining Constituents and their Mandates

= (Creating the Vision
= Developing Strategic Goals and Objectives

2:45 p.m. Final Remarks and Adjournment

David McElhinney, Esq., Chair
Nevada Law Foundation

Suzan Baucom, Executive
Director

Robert Eglet, Esq.

Vice Chairman

Carole Fish, M.Ed., CFRE
and Group

Carole Fish and Group

David McEtinney
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NEVADA LAW FOUNDATION

December 4" and 5™ 2008

?Everything will be reviewed
; We need a fundraising strategy that makes sense
/ hat is the mission of the Nevada Law Foundation — it needs to be clear
/:gLTA —we need to consider a formula that takes in account geographic distribution so there is
no dispute
n~ We need an end to the fighting and rumbling
/ Ips report needs to be addressed and put to bed
High volume of services, everything in our organization is in a state of urgency
evada Law Foundation shares gur sense of urgency
,,:;;Ve need to be working with the banks
' e need to help the legal needs of the poor
_)/‘Aflie Nevada Law Foundation needs a strategic vision
We have a sense of urgency to raise more money
,-\//Nﬁat is going on in the other parts of the world in terms of IOLTA
/)/Ne need {0 create an gpportunity
Regain confidence from the legal community
" Be held accountable
/-/:e a working partner of access to Justice
We need to be clear about our direction
& Are we going forward with Nevada Law Foundation
//?We need to work together with legal provides and define ways to do that
e need to be more involved in IOLTA
/‘)A:e we competing for the same dollars
)/ We need more financia! resources
We need to maximize IOLTA revenue to the poor
~_»” IDLTA needs to be operated in a business fashion
We need to achieve a fair and just society = to do this, we need more resources
We need to raise more money

//We need a greater consensus
: e need to improve access to justice — it is the mission of the Nevada Law Foundation

This is exciting
:éﬂe did a Civic Assessment - we need to use this
We need to maximize our income from IOLTA by getting the best rates and invoiving all of the

anks
('/b e need a financial plan, business plan and marketing plan
/We need to enhance fundraising — setting targets

ccess to Justice needs to be supported
We need to make presentations to the community on the Legal needs assessment

1
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NEVADA LAW FOUNDATION

Becembertl and 57, 20b8

Roundtable Issues and Opportunities

Communications and Fundraising

IOLTA

Pro bono luncheon is a great example of engagement by all

This isn’t an amateur sport!

We need a mid-year meeting and better communications

Communication is everything — a breakdown in communications means we don’t accomplish
what we need to accomplish

We need to communicate what the money is doing — what it is accomplishing

We need stories and the end result

We should consider a statewide focus for fundraising - a coordinated effort

This has been a good dialogue — we have been operating in the dark

What is the right structure for Nevada Law Foundation? For IOLTA?

Either there is action or other actions will happen

We have a window of opportunity with the banks and we don’t want to lose it
We have resources to help with our relationships with the banks

We should not use IOLTA to pay for operations

Nevada Law Foundation Infrastructure

Staffing structure needs to be looked at for the Nevada Law Foundation
We have a sense of urgency — we are fighting for our survival

A lot of misconceptions need to be corrected

There needs to be a strong action plan

=  We “crossed” the street

= |am inspired by what is possible

" We need a larger board and more input

= More meetings with the board if we are really going to get any work accomplished
Community Solutions

What is the structure in relationship to Access to Justice? This needs to be created. It is an
opportunity

The next 10-15 years will be totally different

We need serious support from the top down

Take drug problems ~ addictions are increasing — we need to look ahead and plan for this

We need to plan for a level of increased services

We need new perspectives — our product needs to be better with higher yields and lower

administrative costs

23

000109



NEVADA LAW FOUNDATION
STRATEGIC PLANNING RETREATT - - - - -
January 30, 2009

POTENTIAL ROLES FOR THE FUTURE

"+ Strengfhien Resoutce Infrastructure

Fundraiser v~ Shows accountability and expertise. You
are a model| for all law foundations in the
country and for non profits in the state as
to how to raise financial resources

Endowment Builder v" Shows commitment to the stability of the
community
Resources to Strengthen Capacity of ¥ Shows commitment to excellence in the
Nonprofits delivery of services. Special resources to

strengthen non profits, their leadership
and their ability to work strategically

» Strengthen Program in the Community

v" Shows expertise as to what programs are
really working in the community
Grant maker

v'  Good Housekeeping Seal of Approval

¥v" (Community Foundations and United Way
are often in this role}

v" Shows commitment to sharing expertise
Expertise /Professional Leadership and being involved.

v’ Providing leadership on boards,
coliaborations, commissions

Convener of Ideas/ New Solutions v’ Show commitment to innovations and
engagement.

¥ Provides resources and places for
dialogue, produces articles, workshops on
relevant topics
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MEMORANDUM

From: Kristina Marzec, Director
To: Access to Justice Commission
Date: February 3, 2009

Re: IOLTA COMPARABILITY RESEARCH

This memorandum was prepared with assistance from Suzan Baucum of the Nevada Law
Foundation.

Brief Issue:

Chief Justice Hardesty requested that the Commission and the Board of Governors consider
effecting IOLTA comparability through amendment to one or more Nevada Supreme Court
Rules.

Research Background:

In preparing this response, | spoke with a representative from half of the 18 states which have
adopted substantive comparability® and the ABA, and also reviewed each comparability rule text =
(attached hereto). Suzan Baucum provided substantial input from the national IOLTA

community, and the local banking community.

The critical common elements in the process in each state involved:

1. Negotiations and backing by the state banking association(s);

2. Backing by the relevant State Bar Committee if applicable, and governing board;

3. A mechanism by which banks were given significant time to achieve the targeted
comparability prior to effective date of the rule or legislation;

4. A benchmark with carefully crafted language and review of current banking rates to
insure that banks were being asked to provide an identifiable rate closely tied to similarly
situated non-IOLTA accounts (this was key in avoiding threatened litigation); and

5. A Dbuilt-in review system to allow fluidity of the market, either through the rate itself or
regulatory oversight (usually the local IOLTA Foundation).

Relevant Potential Rules discussion:

There are two rules in Nevada that apply to trust accounts we have been discussing for
potential amendment: SCR 78.5 (establishing approved financial institutions, a State Bar
function, which is typical of national standards) and SCR 217 (creation and maintenance of trust
accounts).

® AL*, AR, CA, CT*, FL* IL, LA, MD, MA, ME, MI*, MN, MS, MO, NJ*, NY, OH*, TX. (*rule more than one
year old)
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In reviewing and discussing what others states have done, we see RPC 1.15 is the highly
favored rule of choice for comparability because it reinforces the message that this rule
regulates lawyers, not banks.

1. One (1), Massachusetts, governs IOLTA through IOLTA Committee Guidelines;

2. One (1}, Texas, has rules of court specific to its Access to Justice Foundation, which
govern IOLTA;

3. Two {2), California and Florida, have legislation that interlocks with the court rules;

4. One (1), Maryland, governs IOLTA through its version of Nevada Rule 78.5 (Maryland
Bar Rule 16-610); and :

5. The remaining large majority of thirteen (13) have amended Rule of Professional
Conduct 1.15 (Safekeeping Property) with fairly elaborate rules;

All states have had an older, generic comparability rule similar to that currently in NSCR
217(2) which states, in relevant part,

“The rate of interest payable upon any interest-bearing trust account shall not be less
than the rate paid by the depository institution to regular nonattorney depositors.”

As we have seen here and around the country, this general language is ineffective and
unenforceable language.

Many comparability states establish the benchmark, and then add an honor roll program
to encourage and promote those banks that go above and beyond. Maryland’s
“Banking on Justice™ IOLTA honor roll program serves as an excellent model for a
similar program, whose preferred banks receive benefits to include:

Highlighted on MSBA & MLSC websites; Active link from MLSC website to Honor Roll member
website; Prominently featured in Maryland’s premier legal newspaper, The Daily Record;
Promoted at all MLSC events; Promoted and prominently featured at MSBA events, including
MSBA Annual Meeting; Featured at various local & specialty bar meetings; Broad publication of
Honor Rofl members in local & statewide bar publications & newsletters; Promoted at semi-
annual MSBA Professionalism Course, a mandatory program attended by every newly-admitted
Maryland attorney.

s Options in Summary:

1) Amend RPC 1.15 to establish a definition of comparability, which would also allow for
additionai language on such issues as spot auditing for compliance with SCR 217;

2) Amend SCR 217 to simply replace the current language with “The rate of interest
payable ... shall be equivalent to one of the following...” and insert the benchmarks, also
incorporating a yearly review by either the Nevada Law Foundation, the Access to
Justice Commission, the State Bar Board of Governors, or some combination thereof;

3) Amend SCR 78.5 to marry comparability with approved financial institutions, which is
highly disfavored across the board from my discussions; or

4) Create an entirely new rule.
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Comparability Generally:

In the event other options to regulating comparability directly are desired, the ABA identifies four - . .

(4) generally accepted options to achieving comparability by rule:

1. Create an investment product, such as repurchase agreements (REPOS) or a Government
Money Market Fund, where the banks can make a profit on IOLTA funds through those
vehicles. .

2. Give financial institutions the option to pay the higher interest rate that would be available
under a REPO or Government Money Market Fund on an existing account ("emulate” the
comparable rate).

3. Benchmarking. Approximate what the rate (net of reasonable services charges and fees)
would be on average in this market, represented as a percentage of the federal funds target
rate). The average benchmark rate found in comparability rules nationally is about 60% of the
federal funds target rate.

4. Negotiated rate. Not rule based. Focus on equitable treatment approach through
negotiations (treat like other similarly-situated non-IOLTA accounts). Pair with a recognition
program for banks which voluntarily exceed the compliance fevel.
Compliance monitoring:
However comparability is established, but in particular with regulated benchmarks, it is critical
that one entity or person (almost universally the IOLTA foundation) monitor the market and
compliance of both banks and lawyers.
Benchmarks:
The three benchmarks previously approved by the Commission are a minimum of:
1. .50 basis points of the 30-Day LIBOR;
2. Equal to the Fed Fund Rate (which was 2% at the time but is now at or near zero);
3. Afiat 2% for one year. '

Each of these requires a written agreement with no negative netting or other fees.

The Commission has temporarily halted the Fed Fund Rate for its Preferred List because it is
now so low; this is the rate that the rest of the country is tied to, and it is causing a major crisis
for legal services nationally.

» Floor and ceiling: A unique solution that we have been discussing for Nevada would
be to keep the above three benchmark options, but for the two tied to an index, add

language that established the higher of the index or “no lower than 1%" or “no lower than

.50 basis points above the Fed Discount Rate.” This will keep true comparability from
the banking perspective and allow for fluctuations in the market during the year.

* Verifying what banks are really paying nonattorney depositors.

There is a research company called “Informa Research Services” which the national

community uses to monitor banking rates for any number of reasons. The IOLTA community
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uses them almost exclusively as they are experienced and very knowiedgeable of the needs
and concerns of the IOLTA community and the banks which fund them. | contacted Inform
and got a rate quote from the Nevada representative for deposit reports in Nevada: $100

per institution for a one time report and $235 per institution for a monthly report. Given that -
70% of our deposits are in three banks, it seems reasonable that such a report be

considered for those three banks if we expect to be in negotiations over the issue of what
rates are reasonable and comparable, and when adjusting rates.

Legislation

The ABA reports that there is currently no pending IOLTA litigation since Brown v. Legal
Foundation of Washington, 538 U.S. 216, 123 S.Ct. 1406 (2003).

On March 26, 2003, the U.S. Supreme Court issued its decision in Brown v. Legal Foundation of
Washington 538 U.S. ___ (2003), upholding the constitutionality of IOLTA under the Just
Compensation Clause of the Fifth Amendment. Justice Stevens authored the 5-4 majority
decision, which Justices O'Connor, Souter, Ginsburg and Breyer joined. [n its ruling, the Court
held that even assuming that a law requiring that the interest generated on IOLTA accounts be
transferred to a different owner amounted to a per se taking, such a taking was for a valid public
use and the amount of just compensation due was zero. As a result, the Court found that the
operation of the IOLTA program in Washington does not violate the Fifth Amendment.

* Analysis of Brown Decision (presented by the ABA IOLTA Committee)

The Court's analysis began by establishing that the text of the Fifth Amendment "confirms the
state's authority to confiscate private property”, so long as two conditions are met: "the taking
must be for a 'public use' and 'just compensation' must be paid to the owner." The Court
disposed of the "public use" question by stating that ".. the overall, dramatic success of these
programs in serving the compelling interest in providing legal services to literally millions of
needy Americans certainly qualifies the Foundation's distribution of these funds as a 'public use'
within the meaning of the Fifth Amendment.”

The Court then discussed the type of taking, if any, involved in the case. The petitioners alleged
two takings claims based on (1) the requirement that certain types of client funds be placed in
an IOLTA account and (2) the transfer of interest from an IOLTA account to the Washington
IOLTA program. Applying a regulatory taking analysis, the Court concluded that the placement
of funds in an IOLTA account was not a taking "because the transaction had no adverse
economic impact on petitioners and did not interfere with any investment-backed expectations.”
As to the alleged taking of interest, the Court indicated that the per se analysis was appropriate
to the facts of this case and consistent with its previous holding in Phillips v. Washington Legal
Foundation that the interest is the property of the clients. The majority assumed that the
petitioners' "interest was taken for a public use when it was ultimately turned over to the
Foundation." This assumption, however, did not end the Court's inquiry.

The Court held that, in any event, there was no constitutional violation because no just
compensation was due. In essence, the Court found that the plaintiffs in the case lost nothing of
value given the fact that transaction costs would have outweighed the smail amount of gross
interest their individual accounts would have earned. In reaching its conclusion, the Court
applied a long line of Fifth Amendment cases on just compensation, stating: "[JJust
compensation required by the Fifth Amendment is measured by the property owner's loss rather
than the government's gain.”
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Finally, the Court addressed the plaintiffs' argument that funds could have mistakenly been
deposited in an IOLTA account when the interest generated would actually have exceeded the
transaction costs involved, contrary to the law establishing the IOLTA program in Washington
State. While recognizing that mistakes might occur, the Court pointed out that the responsibility
of ensuring that only qualifying funds are deposited in IOLTA accounts rests with the entity
making the deposits (in this case the Limited Practice Officers handling real estate escrows).
While the property owner might have a claim against the entity making a faulty deposit, that
faulty deposit would not involve any state action subject to Fifth Amendment protection.

+« The Dissents
Justice Scalia authored a spirited dissent, which was joined by Chief Justice
Rehnquist and Justices Kennedy and Thomas. In it, IOLTA was likened to a "Robin
Hood Taking, in which the government's extraction of wealth from those who own it
is so cleverly achieved, and the object of the government's larcenous beneficence is
so highly favored by the courts (taking from the rich to give to indigent defendants)
that the normal rules of the Constitution protecting private property are suspended.”
Justice Scalia argued that the fair market value of the interest earned by the clients'
principal should be the test of just compensation, rather than the net interest
approach used by the majority.

Justice Kennedy also issued a brief additional dissent in which he raised First
Amendment concerns regarding IOLTA. Kennedy wrote: "The First Amendment
consequences of the State's action have not been addressed in this case, but the
potential for a serious violation is there. . . One constitutional violation (the taking of
property) likely will lead to another (compelled speech)."

Conclusion

The cleanest method to establish comparability by rule appears to be amending RPC 1.15,
ensuring the benchmarks are worded with viable alternatives for banks which reasonably reflect
the market, and establishing an annual review process to ensure that the benchmarks remain
viable. For rates tied to an index, a floor should be established to avoid a future crisis such as
the one affecting the rest of the country tied to the Fed Target Rate.

Understanding the urgency Nevada faces, it nonetheless appears advisable to work with the
Nevada Bankers Association at the front end for support of what by all accounts appears to be a
very reasonably crafted proposal, avoiding misconceptions about the actual proposal and push
back later when the proposal is opened for public comment.
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APPENDIX A
Rule 1.15 SAFEKEEPING PROPERTY

Definitions. As used in this rule, the terms below
shall have the following meaning:

“IOLTA account” means a pooled interest- or
dividend-bearing trust account benefiting the
Alabama Law Foundation or the Alabama Civil
Justice Foundation established in an eligible
institution for the deposit of nominal or short-
term funds of clients or third persons;

“"Eligible institution” means any bank or savings
and loan association authorized by federal or
state laws to do business in Alabama, whose
deposits are insured by an agency of the federal
government, or any open-end investment company
reglstered with the Securities and Exchange
Commission and authorized by federal or state laws
to do business in Alabama. Eligible institutions
must meet the requirements set out in section (g).

“Interest- or dividend-bearing trust account”
means a federally insured checking account or a
business checking account with an automated
investment feature, such as an overnight sweep and
investment in a government money market fund or
daily (overnight) financial-institution repurchase
agreement invested solely in or fully )
collateralized by U.S. Government Securities. A
daily financial-institution repurchase agreement
may be established only with an eligible
institution that is “well capitalized” or
“adequately capitalized” as those terms are
defined by applicable federal statutes and
regulations. An open-end money-market fund must
hold itself out as a money-market fund as defined
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by applicable federal statutes and regulations
under the Investment Company Act of 1940, and, at
the time of the investment, have total assets of
at least $250,000,000. The funds covered by this
rule shall be subject to withdrawal upon request
and without delay except as permitted by law.

"Allowable, Reasonable Fees” means: (1) per
check charges, (2} per deposit charges, (3) a fee
in lieu of minimum balance, (4) Federal deposit
insurance fees, (5) sweep fees, and (6) a
reasonable IOLTA account administrative fee.

"U.S. Government Securities” means U.S.
Treasury obligations and obligations issued or
guaranteed as to principal and interest by the
United States or any agency or instrumentality
thereof.

a) A lawyer shall hold the property of clients or
third persons that is in the lawyer's possession in
connection with a representation separate from the
lawyer's own property. Funds shall be kept in a
separate account maintained in the state where the
-lawyer's office is situated, or elsewhere with the
consent of the client or third person. No funds of a
lawyer shall be deposited in such a trust account,
except (1) un-earned attorney fees that are being held
until earned, and (2) funds sufficient to pay bank
service charges on that account or to obtain a waiver
thereof. Interest or dividends, if any, on funds, less
fees charged to the account, other than overdraft and
returned item charges, shall belong to the client or
third person, except as provided in Rule 1.15(g), and
the lawyer shall have no right or claim to the
interest. Other property shall be identified as such
and appropriately safequarded. Complete records of such
account funds and other property shall be kept by the
lawyer and shall be preserved for six (6) years after
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termination of the representation.

A lawyer shall designate all such trust accounts,
whether general or specific, as well as deposit slips
and all checks drawn thereon, as either an "Attorney
Trust Account," an "Attcrney Escrow Account," or an
"Attorney Fiduciary Account.”" A lawyer shall designate
all business accounts, as well as other deposit slips
and all checks drawn thereon, as a "Business Account,”
a "Professional Account," an "Office Account," a
"General Account,"™ a "Payroll Account," or a "Regular
Account." However, nothing in this Rule shall prohibit
a lawyer from using any additional description or
designation for a specific business or trust account,
including, for example, fiduciary accounts maintained
by the lawyer as executor, guardian, trustee, receiver,
or agent or in any other fiduciary capacity.

{(b) Upon receiving funds or other property in which
a client or third person has an interest from a source
other than the client or the third person, a lawyer
shall promptly notify the client or third person.
Except as stated in this Rule or otherwise permitted by
law or by agreement with the client, a lawyer shall
promptly deliver to the client or third person any
funds or other property that the client or third perscn
is entitled to receive and, upon request by the client
or third person, shall promptly render a full
accounting regarding that property.

(¢c) When in the course of representation a lawyer 1is
in possession of property in which both the lawyer and
another person claim interests, the property shall be
kept separate by the lawyer until there is an
accounting and a severance of their interests. If a
dispute arises concerning their respective interests,
the portion in dispute shall be kept separate by the
lawyer until the dispute is resolved.

(d} A lawyer shall not make disbursements of a
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client's funds from separate accounts containing the
funds of more than one client unless the client's funds
are collected funds; provided, however, that if a
lawyer has a reasonable and prudent belief that a
deposit of an instrument payable at or through a bank
representing the client's funds will be collected
promptly, then the lawyer may, at the lawyer's own
risk, disburse the client's uncollected funds. If
collection does not occur, then the lawyer shall, as
soon as practical, but in no event more than five (5)
working days after notice of noncollection, replace the
funds in the separate account.

(e) A lawyer shall request that the financial
institution where the lawyer maintains a trust account
file a report to the 0Office of General Counsel of the
Alabama State Bar in every instance where a properly
payable item or order to pay is presented against a
lawyer's trust account with insufficient funds to pay
the item or order when presented and either (1) the
item or payment corder is returned because there are
insufficient funds in the account to pay the item or
order or, (2) if the request is honored by the
financial institution, and overdraft created thereby is
not paid within 3 business days of the date the
financial institution sends notification of the
overdraft to the lawyer. The report of the financial
institution shall contain the same information, or a
copy of that information, forwarded to the lawyer who
presented the item or order.

A lawyer shall enter into an agreement with the
financial institution that holds the lawyer's trust
account pursuant to which the financial institution
agrees to file the report required by this Rule. Every
lawyer shall have the duty to assure that his or her
trust accounts maintained with a financial institution
in Alabama are pursuant to such an agreement. This duty
belongs to the lawyer and not to the financial
institution. The filing of a report with the Office of
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General Counsel pursuant to this paragraph shall
constitute a proper basis for an investigation by the
Office of General Counsel of the lawyer who is the
subject of the report, pursuant to the Alabama Rules of
'Disciplinary Procedure. Nothing in this Rule shall
preclude a financial institution from charging a lawyer
or a law firm a fee for producing the report and
maintaining the records required by this Rule. Every
lawyer and law firm maintaining a trust account in
Alabama shall hereby be conclusively deemed to have
consented to the reporting and production requirements
mandated by this Rule and shall hold harmless the
financial institution for its compliance with the
aforesaid reporting and production requirements.
Neither the agreement with the financial institution
nor the reporting or production of records by a
financial institution made pursuant to this Rule shall
be deemed to create in the financial institution a duty
to exercise a standard of care or a contract with third
parties that may sustain a loss as a result of a
lawyer's overdrawing a trust account.

A lawyer shall not fail to produce any of the
records required to be maintained by these Rules at the
request of the Office of General Counsel, the
Disciplinary Commission, or the Disciplinary Board.
This obligation shall be in addition to, and not in
lieu of, any other requirements of the Rules of
Professional Conduct or Rules of Disciplinary Procedure
for the production of documents and evidence.

(f) A lawyer, except a lawyer not engaged in active
practice pursuant to Alabama Code 1975, §§ 34-3-17 and
-18, shall maintain a separate account to hold funds of
a client or third person. Every lawyer admitted to
practice in this State shall annually certify to the
Secretary of the Alabama State Bar that all IOLTA
eligible funds are held in an IOLTA Account, or that
the lawyer is exempt because the lawyer: does not have
an office within the State of Alabama; does not hold

000121



funds for clients or third persons, is not engaged in
the active practice of law; is a judge, attorney
general, public defender, U.S. attorney, district
attorney, on duty with the armed services or employed
by a local, state or federal government, and is not
otherwise engaged in the private practice of law; or is
a corporate or other in-house counsel or teacher of law
and is not otherwise engaged in the private practice of
law. Certification may be made by a firm on behalf of
all lawyers in a firm.

(g) Lawyers shall hold in IOLTA accounts all funds
of clients or third persons that are nominal in amount
or that the lawyer expects to be held for a short
pericod and from which no income could be earned for the
client or third person in excess of the costs incurred
to secure such income. In no event shall a lawyer
receive the interest on an IOLTA account.

In determining whether to deposit funds into an
"IOLTA account, a lawyer shall consider the following
factors: the amount of interest or dividends likely to
be earned during the period the funds are expected to
be deposited, as well as the estimated cost of
establishing and administering a non-IOLTA trust
account for the benefit of the client or third person,
including the cost of the lawyer's services and the
cost of preparing any tax reports required for interest
accruing to the benefit of a client or third person,
the ability of financial institutions or lawyers or law
firms to calculate and pay interest to individual
clients or third persons; and any other circumstances
that affects the ability of the client or third person
funds to earn income in excess of the costs incurred to
secure such income. A lawyer shall review the IOLTA
account at reasonable intervals to determine whether
changed circumstances require further action with
respect to the funds of any client or third person.

The determination of whether the funds of a client
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or third person can earn income in excess of costs as
provided in (g) above shall rest in the sound judgment
of the lawyer or law firm, and no lawyer shall be
charged with an ethical impropriety or breach of
professional conduct based on the gcocod faith exercise
of such judgment.

Offering IOLTA accounts 1s voluntary for financial
institutions. ZLawyers may only place trust accounts in
eligible institutions. that meet the requirements of
this rule, including:

Interest Rates: Eligible institutions shall pay on
IOLTA accounts the highest interest rate or dividend
the financial institution offers to its non-IOLTA
customers when the IOLTA account meets or exceeds the
same minimum balance and other eligibility
requirements, if any.

A financial institution shall pay on IOLTA accounts
the highest interest rate or dividend generally
availlable among the following product types or any
comparable product type (if the product type is
available from the financial institution to its non-
IOLTA customers) by either using the identified product
type as an IOLTA account or paying the equivalent
interest rate or dividend on the existing IOLTA account
in lieu of actually establishing the highest interest
rate or dividend product:

1. An interest bearing checking account such as a
negotiable order of withdrawal (NOW) account, or
business checking account with interest.

2. A business checking account with an automated
investment feature, such as an overnight sweep and
investment in repurchase agreements or money market
funds as described in the definitions.

3. A government (such as for municipal deposits)
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interest-bearing checking account.

4. A checking account paying preferred interest
rates, such as money market or indexed rates.

5. Any other suitable interest - or dividend -
bearing account offered by the institution to its
non—I0LTA customers.

As an alternative, the financial institution may
pay:

6. An amount on funds, net of allowable
reasonable fees, which would otherwise qualify for
investment options described in (1) through (4)
above egual to 55% of the Federal Funds Target Rate
as of the first business day of the quarter or other
IOLTA remitting period.

The following considerations will apply to
determinations of comparability:

1. Accounts that have limited check-writing
capability reguired by law or government regulation
may not be considered as comparable to IOQOLTA in
Alabama. Such accounts, however, are distinguished
from checking accounts that pay money-market
interest rates on account balances without the
check-writing limitations. Such accounts are
included in the option 4 class identified above.
Additionally, rates that are not generally available
to other account holders, such as special
promotional rates used to attract new customers, are
not considered for comparability in Alabama.

2. For the purpose of determining compliance with
the above provisions, all participating financial
institutions shall report in a form and manner
prescribed by the Alabama Law Foundation and Alabama
Civil Justice Foundation the highest interest or
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dividend rate for each of the accounts they offer
within the above listed account types. The
foundations will certify participating financial
institutions’ compliance with this rule on an annual
basis.

3. In determining the highest interest rate or
dividend generally available from the institution to
its non-IOLTA customers, the eligible institution
may consider factors, in addition to the IOLTA
account balance, customarily considered by the
institution when setting interest rates or dividends
for its customers, provided that those factors do
not discriminate between IOLTA accounts and accounts
0of non-IOLTA customers and provided further that
these factors do not include that the account is an
IOLTA account.

Pursuant to a written agreement between the lawyer
and the eligible institution, interest on the IOLTA
~account shall be remitted at least guarterly to the
Alabama Law Foundaticon or the Alabama Civil Justice
Foundation, as the lawyer shall designate.

Interest or dividends shall be calculated in
accordance with the institution’s standard practice for
non—-ICLTA account customers, less reasonable fees, 1if
any, in connection with the deposited funds.

Allowable reasonable fees, as defined in this rule,
are the only service charges or fees permitted to be
deducted from interest or dividend earned on IOLTA
accounts. Allowable reasonable fees may be deducted
from interest or dividends on an IOLTA account only at
such rates and under such circumstances as is the
eligible institution’s customary practice for its non-
IOLTA customers. All other fees and charges shall not
be assessed against the interest or dividends earned on
the IOLTA account, but rather shall be the
responsibility of, and may be charged to, the lawyer
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maintaining the IOLTA account.

Fees or charges in excess of the interest or
dividend earned on the account for any month or quarter
shall not be taken from interest or dividend earned on
other IOLTA accounts or from the principal of the
account.

Financlal institutions may elect to pay higher rates
than required by this rule or waive any or all fees on
IOLTA accounts.

A statement should be transmitted to the Alabama Law
Foundation or the Alabama Civil Justice Foundation with
each remittance showing the period for which the
remittance is made, the name of the lawyer or law firm
from whose IOLTA account the remittance is being sent,
the IOLTA account number, the rate of interest applied,
the gross interest or dividend earned during the
period, the amount and description of any service
charges or fees assessed during the remittance period,
if any, the average account balance for the remittance
period, and the net amount of interest or dividend
remitted for the period. A copy of the statement shall
also be sent to the lawyer.

(h) All interest or dividends transmitted to and
received by the Alabama Law Foundation pursuant to Rule
1.15(g) shall be distributed by it for one or more of
the following purposes:

(1) to provide legal aid to the poor;
(2) to provide law student loans;

(3) to provide for the administration of justice;

(4) to provide law-related educational programs to
the public;

10
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(5) to help maintain public law libraries; and

(6) for such other programs for the benefit of the
public as the Supreme Court of the State of
Alabama specifically approves from time to time.

(i) All interest or dividends transmitted to and
received by the Alabama Civil Justice Foundation
pursuant to Rule 1.15(g) shall be distributed by it for
one or more ¢of the following purposes:

(1) to provide financial assistance to organizations
or groups providing aid or assistance to:

(A) underprivileged children;

(B) traumatically injured children or adults;
(C} the needy;

(D) handicapped children or adults; ox

(E) drug and alcohol rehabilitation programs.

(2) to be used in such other programs for the
benefit of the public as the Supreme Court of the State
of Alabama specifically approves from time to time.

(j) A lawyer shall not fail to produce, at the
request of the Office of General Counsel, the
Disciplinary Commission, or the Disciplinary Board, any
of the records required to be maintained by these
-Rules. This obligation shall be in addition to, and not
in lieu of, any other requirements of the Rules of
Professional Conduct or the Rules of Disciplinary
Procedure for the production of documents and evidence.

11
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RULE 1.15. SAFEKEEPING PROPERTY AND
TRUST ACCOUNTS

(a) Safekeeping property.

(1) A lawyer shall hold property of clients or third persons, including prospective clients, -
that is in a lawyer's possession in connection with a representation separate from the

lawyer's own property.

(2) Property, other than funds of clients or third persons, shall be identified as such and
appropriately safeguarded.

(3) Complete records of trust account funds and other property shall be kept by the lawyer
and shall be preserved for a period of five years after the termination of the representation -
or the last contact with a prospective client.

(4) A lawyer shall maintain on a current basis books and records in accordance with
generally accepted accounting practice and comply with any record keeping rules
established by law, rule, or court order.

(5) Upon receiving funds or other property in which a client or third person has an interest,
a lawyer shall promptly notify the client or third person in writing. Except as stated in this
Rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly
deliver to the client or third person any funds or other property that the client or third person
1s entitled to receive and, upon request by the client or third person, shall promptly render a
full written accounting regarding such property to the client or third persons.

(6) When in the course of representation a lawyer is in possession of property in which two
or more persons (one of whom may be the lawyer) claim interests, the property shall be kept
separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all
portions of the property as to which the interests are not in dispute.

(b) Trust Accounts: [OLTA trust accounts and non-IOLTA trust accounts.

(1) Funds of a client shall be deposited and maintained in one or more separate, clearly
identifiable trust accounts in the state where the lawyer's office is situated, or elsewhere
with the consent of the client or third person.

(2) A lawyer shall deposit into a client trust account legal fees and expenses that have been
paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses
incurred.

(3) A lawyer may deposit funds belonging to the lawyer or the law firm in a client trust
account for the sole purposes of paying bank services charges on that account, or to comply
with the minimum balance required for the waiver of bank charges, but only in the amount
necessary for those purposes, but not to exceed $500.00 in any case. Such funds belonging - -
to the lawyer or law firm shall be clearly identified as such in the account records.
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(4) Each trust account referred to in section (b) (1) shall be an 1nterest—bear1ng trust account
in a bank, savings bank, trust company, savings and loan association, savings association,
credit union, or federally regulated investment company, and the institution shall be insured
by an agency of the federal government.

(5) Each such trust account shall provide overdraft notification to the Executive Director of
the Office of Professional Conduct for the purpose of reporting whenever any properly
payable instrument is presented against a lawyer trust account containing insufficient funds,
irrespective of whether or not the instrument is honored. The financial institution shall
report simultaneously with its notice to the lawyer the following information:

(1) In the case of a dishonored instrument, the report shall be identical to the overdraft notice
customarily forwarded to the depositor, and should include a copy of the dishonored
instrument, if such a copy is normally provided to depositors;

~ (i1) In the case of instruments that are presented against insufficient funds but which
instruments are honored, the report shall identify the financial institution, the lawyer or law
firm, the account number, the date of presentation for payment, and the date paid, as well as
the amount of overdraft created thereby.

(6) A lawyer who receives client funds which, in the judgment of the lawyer, are nominal in
amount, or are expected to be held for such a short period of time that it is not practical to
earn and account for income on individual deposits, shall create and maintain an interest-
bearing, multi-client trust account ("IOLTA" account) for such funds. The account shall be
maintained in compliance with the following requirements:

(i) The trust account shall be maintained in compliance with sections (b)(1) -(b)
(5) of this Rule and the funds shall be subject to withdrawal upon request and
without delay;

(i) No earnings from the account shall be made available to the lawyer or law
firm; and,

(ii1) The interest accruing on this account, net of reasonable check and deposit
processing charges which shall only include any items deposited charge,
monthly maintenance fee, per item check charge, and per deposit charge, shall
be paid to the Arkansas JOLTA Foundation, Inc. All other fees and transaction
costs shall be paid by the lawyer or law firm.

(7) All client funds shall be deposited in the account specified in section (b)(6), unless they
are deposited in a separate interest-bearing account ("non-IOLTA" account) for a specific
and individual matter for a particular client. There shall be a separate account opened for
each such particular client matter. Interest so earned must be held in trust as property of
each client in the same manner as is provided in this Rule.

(8) The interest paid on the account shall not be less than, nor the fees and charges assessed
greater than, the rate paid or fees and charges assessed, to any non-lawyer customers on accounts

_ of the same class within the same institution.

(9) The decision whether to use an "IOLTA" account specified in section (b)(6) or a "non-IOLTA"
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account specified in section (b)(7) is within the discretion of the lawyer. In making this
determination, consideration should be given to the following:

(1) The amount of interest which the funds would earn during the period they are
expected to be deposited; and,

(1i) The cost of establishing and administering the account, including the cost of
-the lawyer's or law firm's services.

(10) All lawyers who maintain accounts provided for in this Rule, must convert their client trust
account(s) to interest-bearing account(s) with the interest to be paid to the Arkansas IOLTA
Foundation, Inc. no later than six months from the date of the order adopting this Rule, unless the
account falls within subsection (b)(7). Every lawyer practicing or admitted to practice in this State
shall, as a condition thereof, be conclusively deemed to have consented to the reporting
requirements mandated by this rule. All lawyers shall certify annually that they, their law firm or

~ professional corporation 1s in compliance with all sections and subsections of this Rule.

(11) A lawyer shall certify, in connection with the annual renewal of the lawyer's license, that the
lawyer is complying with all provisions of this rule. Certification shall be made on a form
provided by and in a manner designated by the Clerk of the Supreme Court.

(12) A lawyer or a law firm may be exempt from the requirements of this rule if the Arkansas

IOLTA Foundation's Board of Directors, on its own motion, has exempted the lawyer or law firm

from participation in the Program for a period of no more than two years when service charges on
 the lawyer's or law firm's trust account equal or exceed any interest generated.

COMMENT:

[1] A Iawyer should hold property of others with the care required of a professional fiduciary. Securities
should be kept in a safe deposit box, except when some other form of safekeeping is warranted by
special circumstances. All property that 1s the property of clients or third persons, 1nc1ud1ng prospectlve
clients, must be kept separate from the lawyer's business and personal property and, if monies, in one or -
more trust accounts. Separate trust accounts may be warranted when administering estate monies or
acting in similar fiduciary capacities.

[2] While normally it is impermissible to commingle the lawyer's own funds with client funds,
paragraph (b)(3) provides it is permissible when necessary to pay bank service charges on that account.
Accurate records must be kept regarding which part of the trust account funds are the lawyer's.

[3] Lawyers often receive funds from which the lawyer's fee will be paid. The lawyer is not required to
remit to the client funds that the lawyer reasonably believes represent fee owed. However, a lawyer may
not hold funds to coerce a client into accepting the lawyer's contention. The disputed portion of the’ '
funds must be kept in a trust account and the lawyer should suggest means for prompt resolution of the
dispute, such as arbitration. The undisputed of the funds shall be promptly distributed.

[4] Paragraph (a)(6) also recognizes that third parties may have lawful claims against specific funds or
other property in a lawyer's custody, such as a client's creditor who has a lien on funds recovered in a -
personal injury action. A lawyer may have a duty under applicable law to protect such third-party claims
against wrongful interference by the client. In such cases, when the third party claim is not frivolous

under applicable law, the lawyer must refuse to surrender property to the client until the claims are
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resolved. A lawyer should not unilaterally assume to arbitrate a dispute between the client and the third
party, but, when there are substantial grounds for dispute as to the person entitled to the funds, the
lawyer may file an action to have a court resolve the dispute.

[5] The obligations of a lawyer under this Rule are independent of those arising from activity other than
rendering legal services. For example, a lawyer who serves only as an escrow agent is governed by the
applicable law relating to fiduciaries even though the lawyer does not render legal services in the
transaction and is not governed by this Rule.

[6] A lawyers' fund for client protection provides a means through the collective efforts of the bar to =~
reimburse persons who have lost money or property as a result of dishonest conduct of a lawyer. Where
such a fund has been established, a lawyer must participate where it is mandatory, and, even when it is
voluntary, the lawyer should participate.
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STATE BAR OF CALIFORNIA
LEGAL SERVICES TRUST FUND PROGRAM

Interest on Lawyers’ Trust Accounts (IOLTA)

Guide for Financial Institutions

These guidelines are designed to answer questions regarding your administration of Interest on
Lawyers’ Trust Accounts (IOLTA). The interest generated by these accounts fund the Legal
Services Trust Fund Program (LSTFP) of the State Bar of California.

Background: The IOLTA Prosram

The IOLTA program, authorized by the legislature at Business & Professions Code §§6211 ct
seq. (““Statute™) requires lawyers to place short-term or nominal client funds into interest- or
dividend-bearing accounts. Accounts that pool nominal and short-term deposits and pay the
interest or dividends to the Legal Services Trust Fund Program are called “IOLTA accounts.”
Interest and dividends generated from IOLTA accounts are used to fund legal services to
indigent people, seniors and people with disabilities. These funds are an integral part of a
comprehensive system to ensure that low-income Californians have access to justice in the State
of California. Since 1981, California bankers and lawyers have partnered to achieve access to
justice for all Californians.

All funds that a lawyer or law firm receives or holds for the benefit of a client or other person in
connection with the performance of a legal service or representation by a lawyer must be
deposited in one or more trust accounts, but not every trust account established by a lawyer or
law firm will be an IOLTA account. It is the attorney or law firm’s obligation to determine
which funds should be held in an IOLTA account — only those funds that cannot earn income for -
the client or third person in excess of the costs incurred to secure such income should be held in
an JOLTA account. If a lawyer or law firm determines that funds should be held for the benefit
of individual clients or third persons, then the lawyer or firm will place the funds in a non-
IOLTA account that will usvally bear the social security number or tax identification number of
the individual client, third person, or law firm.

Eligible Financial Institutions

Participation in the IOLTA program is voluntary for financial institutions, but a lawyer cannot
keep an IOLTA account at a financial institution that does not meet the requirements set forth in
the Statute.

Duties of IOLTA Eligible Institutions

An JOLTA eligible institution must pay comparable interest rates or dividends as required by
Statute (the “comparability requirements”) and may choose to do so in one of three ways:

» Establish IOLTA accounts as comparable rate products: Comparable rate
products are eligible accounts that earn no less than the highest interest rate or
dividend generally available from the institution to non-IOLTA account
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customers when the IOLTA account meets the same minimum balance or
other eligibility qualifications;

* Emulate the comparable product rate: Instead of converting IOLTA
accounts to higher paying products such as money market or other business
sweep accounts, an institution can simply choose to pay the equivalent rates,
less chargeable fees, if any, of those products in the IOLTA deposit accounts
meeting the same minimum balance and other requirements. Financial
institutions that select this option benefit from ease of administration and the
option to keep IOLTA funds on the financial institution’s operations balance
sheet.

» Pay the Established Compliance Rate: In lieu of paying the comparable
rate, financial institutions may opt to pay the “Established Compliance Rate.”
The initial Established Compliance Rate will be an amount on funds that is
equal to 68% of the Federal Funds target rate as of the first business day of the
quarter or other IOLTA remitting period, which amount is deemed to be
already net of allowable reasonable fees. This Established Compliance Rate
may be adjusted once a year by the LSTFP, upon 90 days written notice to
financial institutions participating in the IOLTA program.

At a minimum, interest or dividends must be calculated in accordance with the institution’s
standard practice for non-IOLTA customers with comparable accounts, but institutions may elect
to pay a higher rate on IOLTA accounts.

Eligible Accounts

An “IOLTA account” means an account or investment product established and maintained
pursuant to subdivision (a) of Section 6211 that is any of the following:

L. An interest-bearing checking account.
An investment sweep product that is a daily (overnight) financial institution
repurchase agreement or an open-end money-market fund.

3. Any other investment product authorized by California Supreme Court rule or
order.

A daily financial institution repurchase agreement shall be fully collateralized by United States
Government Securities or other comparably conservative debt securities, and may be established
only with any eligible institution that is “well-capitalized” or “adequately capitalized” as those
terms are defined by applicable federal statutes and regulations. An open-end money-market
fund shall be invested solely in United States Government Securities or repurchase agreements
fully collateralized by United States Government Securities or other comparably conservative
debt securities, shall hold itseif out as a “money-market fund” as that term is defined by federal
statutes and regulations under the Investment Company Act of 1940 (15 U.S.C. Sec. 80a-1 et
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seq.), and, at that time of the investment, shall have total assets of at least $250,000,000.

Although the rate comparability requirement applies to all IOLTA accounts, the amended
IOLTA statute affects most significantly those [OLTA accounts whose high balances and other
characteristics qualify them for investment sweep accounts, premium checking accounts, or other
high-rate accounts offered to non-IOLTA customers holding comparable balances. Typically,
those “high balance” accounts hold average balances of $100,000 or more. Financial institutions
do not have to create new products if these are not already offered to other customers.

'The LSTFP will work with both financial institutions and lawyers whose accounts are affected to
facilitate implementation of the rate comparability provision. Financial institutions should let
lawyers who call know that they are working with the LSTFP as to affected accounts, and can
feel free to direct any lawyer inquiries to the LSTFP,

Benefits fo Financial Institutions

Participation in IOLTA is a great way for banks to show they care about the communities they
serve. IOLTA grants provide needed legal service to people who otherwise would have nowhere
to turn for access to justice. Because IOLTA is a charitable program serving public purposes,
many financial institutions choose to waive all service charges on IOLTA accounts, choose to
pay a higher than comparable rate of interest or dividends, or otherwise increase the IOLTA
yield.

* The Legal Services Trust Fund Program will regularly publicize to its 157,700 active
member lawyers and others, the names of those institutions that choose to contribute
by voluntarily increasing the yield on IOLTA accounts to a level significantly higher
than strictly required under the comparability requirement.

* A financial institution may report on its CRA Statement (for use under the
Community Reinvestment Act of 1977, as amended (12 U.S.C. §2901) that it is
eliminating or reducing fees on IOLTA accounts or paying higher interest rates on
IOLTA accounts than on comparable business accounts to reflect its contributions to
the communities in which it is located.

* A financial institution may also reflect IOLTA contributions in banking information
brochures, newsletters, and annual reports to sharcholders. By doing this, you let
investors and customers know that the financial institution is playing an active role to
support the justice system and worthwhile law-related programs in your community.

Administrative Costs to Adapt Systems

If a financial institution expects to experience administrative costs to adapt its system to comply
with the provisions of the Statute or in making investment products available to IOLTA
members, the financial institution should notify the LSTFP, advising of the amounts and nature
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of the anticipated costs. The LSTFP will consider whether there are options to help financial
institutions defray such reasonable up-front costs. Itemized costs should be submitted at least 60
days in advance for approval by the LSTFP.

Procedures to Establish an IOLTA Account

To set up the IOLTA account, lawyers will deliver to their financial institution a completed form,
which can be obtained from the Legal Services Trust Fund Program, or downloaded from
www.calbar.ca.gov. Most lawyers or law firms will not have more than one IOLTA account
because eligible deposits can ail be pooled in one IOLTA account.

Information for attorneys about opening and maintaining attorney-client trust accounts can be
found on the State Bar’s website at www.calbar.ca.gov.

Signature Cards and Corporate Resolutions: One way for financial institutions to streamline
their [OLTA account procedures is to accept the attorney form and not require new signature
cards or corporate resolutions when an account is enrolled in IOLTA. This form is signed by the
same authorized persons who sign customary signature cards or corporate resolutions for the
account.

Remittance to the State Bar

Financial Institutions may remit interest or dividend payments monthly (LSTFP’s preference) or
quarterly for all the accounts they hold. Interest or dividends carned on the accounts should be
calculated based on the aggregate average balance of each individual IOLTA account.
Remittances are due the 10™ of the month following the end of the reporting period, and
will be considered delinquent on the last day of the month following the end of the reporting
period. One way to facilitate the remittance process is to flag and coordinate all IOLTA accounts
to the same closing date or statement cycle.

Financial institutions may:
*  Hold the interest or dividends in the depositing attorney’s account until remitted.
*  Debit the depositing attorney's account for the interest or dividends when paid and
hold it in a separate account until remitting it to the State Bar.
*  Pay interest or dividends directly into a separate account until remitting the interest
or dividends to the State Bar or pay interest or dividends directly to the State Bar.

Reasonable Service Charges: Financial institutions may only deduct the following service
charges from the interest or dividends earned on each JOLTA account: per-check charges, per-
deposit charges, monthly fees such as fees in lieu of minimum balance, federal deposit insurance
tees, or sweep fees. Fees and charges must be calculated in accordance with the institution’s
standard practice and may be deducted only from the interest or dividends earned on the IOLTA
account. These charges may not be deducted from the principal balance, and they may not be
deducted from the interest or dividends carned on other IOLTA accounts. All other charges are
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the responsibility of and may be charged to the lawyer or law firm account holder. Financial
institutions may choose to waive any and all fees on IOLTA accounts.

Reasonable service charges include only those charges listed in the above paragraph; therefore,
they do not include other costs such as the cost of check printing, deposit stamps, NSF charges,
collection charges, and fees for cash management services. These other charges are deemed to
be ordinary business expenses that must be paid for by an attorney or law firm that receives or
disburses trust funds.

Send remittance to: Financial institutions may remit interest to the State Bar by check mailed
directly to: The State Bar of California, Legal Services Trust Fund Program, Department 05-590,
San Francisco, California, 94139; or by wire transfer to Wells Fargo Bank Routing Number:
121000248 Account Number: 4159-394709.

Reporting to the State Bar

The “IOLTA Remittance Report” allows the LSTFP to record IOLTA interest or dividends by
individual lawyer/law firm IOLTA accounts, using the account number assigned by the financial
institution. Submit remittance advice for each IOLTA account even if no interest or dividend is
being paid for the remitting period. Information reported on the remittance advice must show the
IOLTA account number, the name of the lawyer or law firm, the amount of the remittance
attributable to each account maintained by each lawyer or law firm, the rate and type of interest
or dividends applied, the amount of interest or dividends earned, the amount and type of fees
deducted, if any, and the average account balance on which the interest or dividends were paid
(for example, average daily collected balance) for the period for which the report is made.

Electronic remittance: To improve accuracy and speed data entry, the LSTFP has instituted
electronic forms for use in remittal of IOLTA statements. Templates in Microsoft Excel and a
plain text format (comma delimited values) can be downloaded from the State Bar website at
www.calbar.ca.gov. Electronic remittance reports should be sent to iolta@calbar.ca.gov.

Reporting to Law Firm

The financial institution must also send the lawyer/law firm holding the account a report in
accordance with normal procedures for reporting to depositors. The lawyer/law firm address
should be used for this statement. This statement should net be sent to the LSTFP.

Unproductive Accounts

If service charges exceed interest and dividends for any account during a remitting period, the
financial institution has several options: 1) maintain the account and write off or absorb any
uncollected charges; 2) maintain the account and accrue charges, offsetting them against future
interest earnings on that account; 3) pass these service charges and costs to the lawyer or law
firm customer’s operating account; 4) require the lawyer or law firm to maintain a reasonable
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balance in the IOLTA account to cover the excess charges/fees; or, 5) if the account is deemed
“unproductive” by the LSTFP under the criteria below, close the account.

An account is “unproductive” if:
1. On an annual basis, the account has been negative for at least two years; and,

2. Where service charges would still exceed interest even if the interest rate were
increased by 100 basis points

Upon notice from the financial institution that an account is unproductive, the LSTFP will send
written notice to the account holder that the account holder has 60 days to make arrangements to
maintain a reasonable balance in the IOLTA account to cover the charges and fees, or notify the
financial institution that it will cover those charges out of a general account. If the attorney or
attorney firm does not respond within 60 days, the State Bar will send 30-day notice to the
account holder that it will direct the bank to convert the IOLTA account to a non-interest bearing
trust checking account and that the State Bar will no longer pay for services charges/fees. The
State Bar at that time will notify the bank that it should remove the State Bar’s Federal Taxpayer
Identification number from the account.

Tax Identification and No Withholding

In order to report to the appropriate taxing authorities, financial institutions should use the State
Bar of California's Taxpayer Identification number 94-6001385 on all Interest on Lawyers’ Trust
Accounts. This number is to be set up as a Taxpayer Identification number and not as a Social
Security number.

The State Bar is not subject to any interest withholding requirements and pursuant to regulations
promulgated by the Internal Revenue Service need not file an exempt certificate unless required
by the financial institution.

Adjustments and Exrors

Remittance errors: The State Bar will make refunds when interest or dividends have been
remitted in error, whether the error is that of the financial institution or the atiorney. Attorneys
requesting payment of interest or dividends on funds placed in an account in error should submit
a timely request to the financial institution for a refund of interest or dividends on the identified
funds. The financial institution should make a timely request in writing, accompanied by
documentation of the error. As needed for auditing purposes, the State Bar may request
additional documentation. In no event will the refund exceed the interest or dividends actually
received by the State Bar.

Reconciliation of account information: Semi-annually the State Bar reconciles the information
in financial institution remittance reports with the compliance reports that California attorneys
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provide to us. The cooperation of financial institutions in finding and correcting errors is
appreciated.

Erroneous deductions: If the LSTFP becomes aware that a member business expense is
erroneously deducted from IOLTA funds, the LSTFP will inform the financial institution and
request the error be corrected.

Miscellaneous

Contact person: Financial institutions are encouraged to designate an “IOLTA Contact Person”
for their institution to serve as a liaison with the LSTFP. Financial institutions should advise of
any new “IOLTA Contact Person” by e-mailing the contact’s name, title, address, phone, fax,
and email address to jolta@calbar.ca.gov. Also, please provide immediate notice if the financial
institution acquires, merges with or is acquired by another financial institution.

Distributing JOL.TA procedures to branch personnel: It is requested that financial
institutions distribute their IOLTA procedures, and any updates, to branch personnel who most
often deal directly with customers. Branch personnel may be encouraged to call the LSTFP with
any questions.

Assistance is Available

The LSTFP will work with lawyers and financial institutions to make California’s IOLTA
program a success. Staff is available to answer questions and to help financial institutions with
their JOLTA accounts. Additional copies of the Statute, relevant State Bar Rules, and IOLTA
forms are available upon request, or may be downloaded from www.calbar.ca.gov.

Additionally, the LSTFP is available to assist institutions to comply with the Statute and
implementing rules in the following ways:
» Discuss defraying reasonable up-front costs to adapt IOLTA compliance systems;
* Provide detailed reporting and remittance specifications, including technical support;
* Assist in identifying IOLTA accounts to be placed in higher-paying products; and,
* Coordinate communications and assistance to affected lawyers and law firms to move
IOLTA accounts to higher-paying products.

For assistance or additional information, please contact our compliance auditor, Legal Services
Trust Fund Program, the State Bar of California, 180 Howard Street, San Francisco, CA 94105-
1639, or email jolta@calbar.ca.gov. You also can call one of the compliance auditors at (415)
(415) 538-2046 or (415) 538-2227. The LSTFP welcomes your comments and suggestions.
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California Business and Professions Code Section 6212, 6213

6212. An attorney who, or a law firm which, establishes an interest
bearing demand trust account pursuant to subdivision (a) of Section
6211 shall comply with all of the following provisions:

(a) The interest bearing trust account shall be established with a
bank or such other financial institutions as are authorized by the
Supreme Court.

(b) The rate of interest payable on any interest bearing demand
trust account shall not be less than the rate paid by the depository
institution to regular, nonattorney depositors. Higher rates offered
by the institution to customers whose deposits exceed certain time
or quantity qualifications, such as those offered in the form of
certificates of deposit, may be obtained by an attorney or law firm
so long as there is no impairment of the right to withdraw or
transfer principal immediately (except as accounts generally may be
subject to statutory notification requirements), even though interest
may be sacrificed thereby.

(c) The depository institution shall be directed to do all of the
following:

(1) To remit interest on the average daily balance in the account, -
less reasonable service charges, to the State Bar, at least
quarterly.

(2) To transmit to the State Bar with each remittance a statement
showing the name of the attorney or law firm for whom the remittance
is sent, the rate of interest applied, and the amount of service
charges deducted, if any.

(3) To transmit to the depositing attorney or law firm at the same
time a report showing the amount paid to the State Bar for that
period, the rate of interest applied, the amount of service charges
deducted, if any, and the average daily account balance for each
month of the period for which the report is made.

6213. As used in this article:

(a) "Qualified legal services project” means either of the
following:

(1) A nonprofit project incorporated and operated exclusively in
California which provides as its primary purpose and function legal
services without charge to indigent persons and which has quality
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control procedures approved by the State Bar of California.

(2) A program operated exclusively in California by a nonprofit
law school accredited by the State Bar of California which meets the
requirements of subparagraphs (A) and (B).

(A) The program shall have operated for at least two years at a
cost of at least twenty thousand dollars ($20,000) per year as an
identifiable law school unit with a primary purpose and function of
providing legal services without charge to indigent persons.

(B) The program shall have quality control procedures approved by
the State Bar of California.

(b) "Qualified support center" means an incorporated nonprofit
legal services center, which has as its primary purpose and function
the provision of legal training, legal technical assistance, or
advocacy support without charge and which actually provides through
an office in California a significant level of legal training, legal
technical assistance, or advocacy support without charge to qualified
legal services projects on a statewide basis in California. :

(c) "Recipient" means a qualified legal services project or
support center receiving financial assistance under this article.

(d) "Indigent person" means a person whose income is (1) 125
percent or less of the current poverty threshold established by the
United States Office of Management and Budget, or (2) who is eligible
for Supplemental Security Income or free services under the Older
Americans Act or Developmentally Disabled Assistance Act. With -
regard to a project which provides free services of attorneys in
private practice without compensation, "indigent person” also means a
person whose income is 75 percent or less of the maximum levels of
income for lower income households as defined in Section 50079.5 of
the Health and Safety Code. For the purpose of this subdivision, the
income of a person who is disabled shall be determined after
deducting the costs of medical and other disability-related special
expenses.

(e) "Fee generating case" means any case or matter which, if
undertaken on behalf of an indigent person by an attorney in private
practice, reasonably may be expected to result in payment of a fee
for legal services from an award to a client, from public funds, or
from the opposing party. A case shall not be considered fee
generating if adequate representation is unavailable and any of the
following circumstances exist:

(1) The recipient has determined that free referral is not
possible because of any of the following reasons:
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(A) The case has been rejected by the local lawyer referral
service, or if there is no such service, by two attorneys in private
practice who have experience in the subject matter of the case.

(B) Neither the referral service nor any attorney will consider
the case without payment of a consultation fee.

(C) The case is of the type that attorneys in private practice in
the area ordinarily do not accept, or do not accept without
prepayment of a fee.

(D) Emergency circumstances compel immediate action before
referral can be made, but the client is advised that, if appropriate
and consistent with professional responsibility, referral will be
attempted at a later time.

(2) Recovery of damages is not the principal object of the case
and a request for damages is merely ancillary to an action for
equitable or other nonpecuniary relief, or inclusion of a
counterclaim requesting damages is necessary for effective defense or
because of applicable rules governing joinder of counterclaims.

(3) A court has appointed a recipient or an employee of a
recipient pursuant to a statute or a court rule or practice of equal
applicability to all attorneys in the jurisdiction.

(4) The case involves the rights of a claimant under a publicly
supported benefit program for which entittement to benefit is based
on need.

(f) "Legal Services Corporation" means the Legal Services
Corporation established under the Legal Services Corporation Act of
1974 (Public Law 93-355; 42 U.S.C. Sec. 2996 et seq.).

(g) "Older Americans Act" means the Older Americans Act of 1965,
as amended (Public Law 89-73; 42 U.S.C. Sec. 3001 et seq.).

. (h) "Developmentally Disabled Assistance Act" means the
Developmentally Disabled Assistance and Bill of Rights Act of 1975,
as amended (Public Law 94-103; 42 U.S.C. Sec. 6001 et seq.).

(i} "Supplemental security income recipient" means an individual
receiving or eligible to receive payments under Title XVI of the
federal Social Security Act, or payments under Chapter 3 (commencing
with Section 12000) of Part 3 of Division 9 of the Welfare and
Institutions Code.

000141



CONNECTICUT

Rule 1.15 Safekeeping Property
(a) As used in this rule, the terms below shall have the following meanings:

(1) "Allowable reasonable fees" for IOLTA accounts are per check charges, per deposit
charges, a fee in lieu of a minimum balance, federal depesit insurance fees, sweep fees
"~ and a reasonable IOLTA account administrative or maintenance fee.

(2} An "eligible institution" means (i} a bank or savings and loan association authorized by
federal or state law to do business in Connecticut, the deposits of which are insured by an
agency of the federal government, or (ii} an open-end investment company registered with
the federal Securities and Exchange Commission and autherized by federal or state law to
do business in Connecticut. In addition, an eligible institution shall meet the requirements
set forth in paragraph (e){(4) below. The determination of whether or not an institution is an
eligible institution shall be made by the organization designated by the judges of the
superior court to administer the program pursuant to subsection {(g)(5) below.

(3) "Interest- or dividend-bearing account" means (i) an interest-bearing checking account,
or (i) an investment product which is a daily (overnight) financial institution repurchase
agreement or an open-end money-market fund. A daily financial institution repurchase
agreement must be fully collateralized by U.S. Government Securities and may be
established only with an eligible institution that is "well-capitalized" or "adequately
capitalized" as those terms are defined by applicable federal statutes and regulations. An
open-end money-market fund must be invested solely in U.S. Government Securiiies or
repurchase agreements fully collateralized by U.S. Government Securities, must hold itself
“out as a "money-market fund" as that term is defined by federal statutes and regulations
under the Investment Company Act of 1940, and, at the time of the investment, must have
total assets of at least $250,000,000.

(4) "IOLTA account” means an interest- or dividend-bearing account established by a lawyer
or law firm for clients’ funds at an eligible institution from which funds may be withdrawn
upon request by the depositor without delay. An IOLTA account shall include only client or
third person funds, except as permitted by subsection (g)(7) below. The determination of
whether or not an interest- or dividend-bearing account meets the requirements of an IOLTA
account shall be made by the organization designated by the judges of the superior court to
“administer the program pursuant to paragraph (g)(5) below.

{5) "Non-IOLTA account” means an interest- or dividend-bearing account, other than an
IOLTA account, from which funds may be withdrawn upon request by the depositor without
delay.

(b) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in
connection with a representation separate from the lawyer's own property. Funds shall be kept
in a separate account maintained in the state where the lawyer's office is situated, or
elsewhere with the consent of the client or third person. Other property shall be identified as
such and appropriately safeguarded. Complete records of such account funds and other
property shall be kept by the lawyer and shall be preserved for a period of seven years after
termination of the representation.
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(c) A lawyer may deposit the lawyer's own funds in a client trust account for the sole purpose
of paying bank service charges on that account, but only in an amount necessary for that
purpose.

(d) Absent a written agreement with the client otherwise, a lawyer shall deposit into a client
trust account legal fees and expenses that have been paid in advance, to be withdrawn by the
lawyer only as fees are earned or expenses incurred.

(e) Upon receiving funds or other property in which a client or third person has an interest, a
lawyer shall promptly nofify the client or third person. Except as stated in this rule or otherwise
permitted by law or by agreement with the client or third person, a lawyer shall promptly deliver
to the client or third person any funds or other property that the client or third person is entitled
to receive and, upon request by the client or third person, shall promptly render a full
accounting regarding such property.

(f) When in the course of representation a lawyer is in possession of property in which two or
more persons {one of whom may be the lawyer} claim interests, the property shall be kept
separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all
portions of the property as fo which the interests are not in dispute.

{g) Notwithstanding subsections {(b), (¢}, (d), (e) and (f), a lawyer or law firms shall participate
in the statutory program for the use of interest earned on lawyers' clients' funds accounts fo
provide funding for (i) the delivery of legal services to the poor by nonprofit corporations whose
principal purpose is providing legal services to the poor and (i) law school scholarships based
on financial need. Lawyers and law firms shall only place a client's or third person's funds '
which are less than $10,000 in amount or are expected to be held for a period of not more than
sixty business days in an IOLTA account and shall only establish IOLTA accounts at eligible
institutions that meet the following requirements:

(1) No earnings from the IOCLTA account shall be made available to a lawyer or law firm.

(2) The [OLTA account shall include only clients’ or a third person’s funds which are less
than $10,000 in amount or are expected to be held for a period of not more than sixty
business days.

(3) Lawyers or law firms depositing a client's or third person's funds in an IOLTA account
shall direct the depository institution:

{A) To remit interest or dividends, net of allowable reasonable fees, if any, on the
average monthly balance in the account, or as otherwise computed in accordance with
the institution's standard accounting practice, at least quarterly, to the crganization
designated by the judges of the superior court to administer this statutory program;

(B) To transmit to the organization administering the program with each remittance a
report that identifies the name of the lawyer or law firm for whom the remittance is sent,
the amount of remittance attributable to each IOLTA account, the rate and type of interest
or dividends applied, the amount of interest or dividends earned, the amount and type of
fees and service charges deducted, if any, and the average account balance for the
period for which the report is made and such other information as is reasonably required
by such organization; and

(C) To transmit to the depositing lawyer or law firm at the same time a report in
accordance with the institution's normal procedures for reporting to its depaositors.
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(4) Participation by banks, savings and loan asscciations, and investment companies in the
IOLTA program is voluntary. An eligible institution that elects to offer and maintain IOLTA
accounts shall meet the following requirements:

(A) The eligible institution shall pay no less on its IOLTA accounts than the highest
interest rate or dividend generally available from the institution to its non-IOLTA
customers when the IOLTA account meets or exceeds the same minimum balance or
other eligibility qualifications on its non-IOLTA accounts, if any. In determining the highest
interest rate or dividend generally available from the institution to its non-IOLTA
customers, an eligible institution may consider, in addition to the balance in the IOLTA
account, factors customarily considered by the institution when setting interest rates or
dividends for its non-IOLTA customers, provided that such factors do not discriminate
between IOLTA accounts and non-{CLTA accounts and that these factors do not include
the fact that the account is an IOLTA account. The eligible institution may offer, and the
tawyer or law firm may request, a sweep account that provides a mechanism for the
overnight investment of balances in the IOLTA account in an interest- or dividend-bearing
account that is a daily financial institution repurchase agreement or a money-market
fund. Nothing in this rule shall preclude an eligible institution from paying a higher interest
rate or dividend than described above or electing to waive any fees and service charges
on an IOLTA account. An eligible institution may choose to pay the higher interest or
dividend rate on an IOLTA account in lieu of establishing it as a higher rate product.

(B} Interest and dividends shall be calculated in accordance with the eligible institution's
standard practices for non-lIOLTA customers.

(C) Allowable reasonable fees are the cnly fees and service charges that may be
deducted by an eligible institution from interest earned on an IOLTA account. Allowable
reasonable fees may be deducted from interest or dividends on an IOLTA account only at
the rates and in accordance with the customary practices of the eligible institution for
non-IOLTA customers. No fees or service charges other than allowable reasonable fees
may be assessed against the accrued interest or dividends on an IOLTA account. Any
fees and service charges other than allowable reasonable fees shall be the sole
responsibility of, and may only be charged to, the lawyer or law firm maintaining the
IOLTA account. Fees and service charges in excess of the interest or dividends earned
on one IOLTA account for any period shall not be taken from interest or dividends earned
on any other IOLTA account or accounts or from the principal of any IOLTA account.

(5) The judges of the superior court, upon recommendation of the chief court administrator,
shall designate an organization qualified under Sec. 501 (c) (3} of the Internal Revenue
Code, or any subsequent corresponding Internal Revenue Code of the United States, as
from time to time amended, to administer this program. The chief court administrator shall
cause to be printed in the Connecticut Law Journal an appropriate announcement
identifying the designated organization. The organization administering the program shall
comply with the following:

(A) Each June mail to each judge of the superior court and to each lawyer or law firm
participating in the program a detailed annual report of all funds disbursed under the
program including the amount disbursed to each recipient of funds;

(B) Each June submit the following in detail to the chief court administrator for approval
and comment by the Executive Committee of the Superior Court: (i) its proposed goals
and objectives for the program; (ii) the procedures it has established te avoid
discrimination in the awarding of grants; (iii) information regarding the insurance and
fidelity bond it has procured; (iv) a description of the recommendations and advice it has
received from the Advisory Panel established by General Statutes § 51-81¢ and the
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action it has taken to implement such recommendations and advice; (v) the method it
utilizes to allocate between the two uses of funds provided for in § 51-81¢ and the
frequency with which it disburses funds for such purposes; (vi) the procedures it has
established to monitor grantees to ensure that any limitations or restrictions on the use of
the granted funds have been observed by the grantees, such procedures to include the
receipt of annual audits of each grantee showing compliance with grant awards and
setting forth quantifiable levels of services that each grantee has provided with grant
funds; (vii) the procedures it has established to ensure that no funds that have been
awarded to grantees are used for [obbying purposes; and (viii) the procedures it has
established to segregate funds to be disbursed under the program from other funds of
the organization;

(C) Allow the judicial branch access to its books and records upon reasonable notice;
and .

(D) Submit to audits by the judicial branch.

(6) Before an organization may be designated to administer this program, it shall file with
the chief court administrator, and the judges of the superior court shall have approved, a
resolution of the board of directors of such an organization which includes provisions:

(A) Establishing that all funds the organization might receive pursuant to subsection (g)
(3) (A) above will be exclusively devoted to providing funding for the delivery of legal
services to the poor by nonprofit corporations whose principal purpose is providing legal
services to the poor and for law school scholarships based on financial need and to the
collection, management and distribution of such funds;

(B) Establishing that all interest and dividends earned on such funds, less allowable
reasonable fees, if any, shall be used exclusively for such purposes;

(C) Establishing and describing the methods the organization will utilize to implement and
administer the program and fo allocate funds te be dishursed under the program, the
frequency with which the funds will be disbursed by the organization for such purposes,
and the segregation of such funds from other funds of the crganization;

(D) Establishing that the organization shall consult with and receive recommendations
from the Advisory Panel established by General Statutes § 51-81c¢ regarding the
implementation and administration of the program, including the method of allocation and
the allocation of funds to be disbursed under such program;

{E) Establishing that the organization shall comply with the requirements of this Rule; and

(F) Establishing that said resolution will not be amended, and the facts and undertakings
set forth in it will not be altered, until the same shall have been approved by the judges of
the superior court and ninety days have elapsed after publication by the chief court
administrator of the notice of such approval in the Connecticut Law Journal.

(7) A lawyer's or law firm's own funds may only be deposited in a clients' funds account in
an amount that the lawyer or law firm reasonably determines to be necessary fo pay
financial institution fees or service charges on the account or to obtain a walver of fees and
service charges on the account.

000145



(8) Nothing in this subsection (g} shall prevent a [awyer or |aw firm from depositing a client's
or third person's funds, regardless of the amount of such funds or the period for which such
funds are expected to be held, in a separate non-lIOLTA account established on behalf of
and for the benefit of the client or third person. Such an account shall be established as:

(A) A separate clients' funds account for the particular client or third person on which the
interest or dividends will be paid to the client or third person; or

(B) A pooled clients’ funds account with subaccounting by the bank, savings and loan
association or investment company or by the lawyer ar law firm, which provides for the
computation of interest or dividends earned by each client's or third person's funds and
the payment thereof to the client or third person.
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FLORIDA

5 RULES REGULATING TRUST ACCOUNTS
5-1 GENERALLY

Thisis a cdmpanion rule to Florida rule of professional conduct 1.15

RULE 5-1.1 TRUST ACCOUNTS

(a) Nature of Money or Property Entrusted to Attorney.

(1) Trust Account Required; Commingling Prohibited. A lawyer shall hold in trust,
separate from the lawyer’s own property, funds and property of clients or third persons
that are in a lawyer’s possession in connection with a representation. All funds, including
advances for fees, costs, and expenses, shall be kept in a separate bank or savings and
loan association account maintained in the state where the lawyer's office is situated or
elsewhere with the consent of the client or third person and clearly labeled and
designated as a trust account. A lawyer may maintain funds belonging to the lawyer in .
the trust account in an amount ne more than is reasonably sufficient to pay bank charges
relating to the trust account.

(2) Compliance With Client Directives. Trust funds may be separately held and
maintained other than in a bank or savings and loan association account if the lawyer
receives written permission from the client to do so and provided that written permission
is received before maintaining the funds other than in a separate account.

(3) Safe Deposit Boxes. If a member of the bar uses a safe deposit box to store trust
funds or property, the member shall advise the institution in which the deposit box is
located that it may include property of clients or third persons.

(b) Application of Trust Funds or Property to Specific Purpose. Money or other property
entrusted to an attorney for a specific purpose, including advances for fees, costs, and expenses,
is held in trust and must be applied only to that purpose. Money and other property of clients
coming into the hands of an attorney are not subject to counterclaim or setoff for attorney’s fees,
and a refusal to account for and deliver over such property upon demand shall be deemed a
conversion. :

(c) Liens Permitted. This subchapter does not preclude the retention of money or other property
upon which the lawyer has a valid lien for services nor does it preclude the payment of agreed
fees from the proceeds of transactions or coflection.

{d) Controversies as to Amount of Fees. Controversies as to the amount of fees are not
grounds for disciplinary proceedings unless the amount demanded is clearly excessive,
extortionate, or fraudulent. In a controversy alleging a clearly excessive, extortionate, or
fraudulent fee, announced willingness of an attorney to submit a dispute as to the amount of a fee
to a competent tribunal for determination may be considered in any determination as to intent or
in mitigation of discipline; provided, such willingness shall not preclude admission of any other
relevant admissible evidence relating to such controversy, including evidence as to the
withholding of funds or property of the client, or to other injury to the client occasioned by such
controversy.

(e) Notice of Receipt of Trust Funds; Delivery; Accounting. Upon receiving funds or other
property in which a client or third person has an interest, a lawyer shall promptly notify the client
or third person. Except as stated in this rule or otherwise permitted by law or by agreement with
the client, a lawyer shall promptly deliver to the client or third person any funds or other property
that the client or third person is entitled to receive and, upon request by the client or third person,
shall promptly render a full accounting regarding such property.
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(f) Disputed Ownership of Trust Funds. When in the course of representation a lawyer is in
possession of property in which 2 or more persons (1 of whom may be the lawyer) claim
interests, the property shall be treated by the lawyer as trust property, but the portion belonging to
the lawyer or law firm shall be withdrawn within a reasonable time after it becomes due unless the
right of the lawyer or law firm fo receive it is disputed, in which event the portion in dispute shall
be kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute
all portions of the property as to which the interests are not in dispute.

(g) Interest on Trust Accounts (IOTA) Program.
{1) Definifions., As used herein, the term:
{A) "nominal or short term" describes funds of a client or third person that,
pursuant to subdivision (3), below, the lawyer has determined cannot practicably
be invested for the benefit of the client or third person;
(B) "Foundation" means The Florida Bar Foundation, Inc.;
{C) "IOTA account" means an interest or dividend-bearing trust account
benefiting The Florida Bar Foundation established in an eligible institution for the
deposit of nominal or short-term funds of clients or third persons;
(D) "Eligible Institution" means any bank or savings and loan association
authorized by federal or state laws to do business in Florida and insured by the
Federal Savings and Loan Insurance Corparation, or any successor insurance
corporation(s) established by federal or state laws, or any open-end investment
company registered with the Securities and Exchange Commission and
authorized by federal or state laws to do business in Florida, all of which must
meet the requirements set out in subdivision (5), below.
(E) "Interest or dividend-bearing trust account" means a federally insured
. checking account or investment product, including a daily financial institution
repurchase agreement or a money market fund. A daily financial institution
repurchase agreement must be fully collateralized by, and an open-end money
market fund must consist solely of, United States Government Securities. A daily.
financial institution repurchase agreement may be established only with an
eligible institution that is deemed to be "well capitalized" or "adequately
capitalized" as defined by applicable federal statutes and regulations. An open-
end money market fund must hold itself out as a money market fund as defined
by applicable federal statutes and regulations under the Investment Company
Act of 1940, and have total assets of at least $250,000,000. The funds covered
" by this rule shall be subject to withdrawal upon request and without delay.
(2) Required Participation. All nominal or short-term funds belonging to clients or third
persons that are placed in trust with any member of The Florida Bar practicing law from
an office or other business location within the state of Florida shall be deposited into one
or more IQTA accounts, except as provided elsewhere in this chapter. Only trust funds
that are nominal or short term shall be deposited into an IOTA account. The member
shall certify annually, in writing, that the member is in compliance with, or is exempt from,
the provisions of this rule,
(3) Determination of Nominal or Short-Term Funds. The lawyer shall exercise good faith
judgment in determining upon receipt whether the funds of a client or third person are
nominal or short term. In the exercise of this good faith judgment, the lawyer shall
consider such factors as:
(A) the amount of a client’s or third person’s funds to be held by the lawyer or law
firm,
(B) the period of time such funds are expected to be held;
(C) the likelihood of delay in the relevant transaction(s) or proceeding(s);
(D) the cost to the lawyer or law firm of establishing and maintaining an interest-
bearing account or other appropriate investment for the benefit of the client or
third person; and
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(E) minimum balance requirements and/or service charges or fees imposed by
the eligible institution. ‘
The determination of whether a client’s or third person’s funds are nominal or short term
shall rest in the sound judgment of the lawyer or law firm. No lawyer shall be charged
with ethical impropriety or other breach of professional conduct based on the exercise of
such good faith judgment.
(4) Notice to Foundation. Lawyers or law firms shall advise the Foundation, at Post Office
Box 1553, Orlando, Florida 32802-1553, of the establishment of an IOTA account for
funds covered by this rule, Such notice shall include: the IOTA account number as
assigned by the eligible institution; the name of the lawyer or law firm on the IOTA .
account; the eligible institution name; the eligible institution address; and the name and
Florida Bar attorney number of the lawyer, or of each member of The Florida Bar in a law
firm, practicing from an office or other business location within the state of Florida that
has established the IOTA account.
(5) Efigible Institution Participation in JOTA. Participation in the |OTA program is voluntary
for banks, savings and loan associations, and investment companies. Institutions that
choose to offer and maintain IOTA accounts must meet the following requirements:
(A) Interest Rates and Dividends. Eligible institutions shall maintain IOTA
accounts which pay the highest interest rate or dividend generally available from
- the institution to its non-IOTA account customers when IOTA accounts meet or
exceed the same minimum balance or other account eligibility qualifications, if
any.
{B) Determination of Interest Rates and Dividends. In determining the highest
interest rate or dividend generally available from the institution to its non-IOTA
accounts in compliance with subdivision (5)(A), above, eligible institutions may
consider factors, in addition to the |OTA account balance, customarily considered
by the institution when setting interest rates or dividends for its customers,
provided that such factors do not discriminate between IOTA accounts and
accounts of non-IOTA customers, and that these factors do not include that the
account is an IOTA account.
{C) Remittance and Reporting Instructions. Eligible institutions shall:
(i} calcutate and remit interest or dividends on the balance of the
deposited funds, in accordance with the institution’s standard practice for
non-I0TA account customers, less reasonable service charges or fees, if
any, in connection with the deposited funds, at least quarterly, to the
Foundation; ‘
(i1) transmit with each remittance to the Foundation a statement showing
the name of the lawyer or law firm from whose 10TA account the
remittance is sent, the lawyer’s or law firm's |OTA account number as
assigned by the institution, the rate of interest applied, the period for
which the remittance is made, the total interest or dividend earned during
the remittance period, the amount and description of any service charges
or fees assessed during the remittance period, and the net amount of
interest or dividend remitted for the period; and
(iii) transmit to the depositing lawyer or law firm, for each remittance, a
statement showing the amount of interest or dividend paid to the ‘
Foundation, the rate of interest applied, and the period for which the
statement is made.
(6) Small Fund Amounts. The Foundation may establish procedures for a lawyer or law
firm to maintain an interesi-free trust account for client and third-person funds that are
nominal or short term when their nominal or short-term trust funds cannot reasonably be
expected to produce or have not produced interest income net of reasonable eligible
institution service charges or fees.
(7) Confidentiality and Disclosure. The Foundation shall protect the confidentiality of
information regarding a lawyer’s or law firm’s trust account obtained by virtue of this rule.
However, the Foundation shall, upon an official written inquiry of The Florida Bar made in
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the course of an investigation conducted under these Rules Regulating The Florida Bar,
disclose requested relevant information about the location and account numbers of
lawyer or law firm trust accounts.

{h) Interest on Funds That Are Not Nominal or Short-Term. A [awyer who holds funds for a
client or third person and whe determines that the funds are not nominal or short-term as defined
elsewhere in this subchapter shall not receive benefit from interest on funds held in trust.

(i) Unidentifiable Trust Fund Accumulations and Trust Funds Held for Missing Owners.
When an attorney’s trust account contains an unidentifiable accumulation of trust funds or
property, or trust funds or property held for missing owners, such funds or property shall be so
designated. Diligent search and inquiry shall then be made by the attorney to determine the
beneficial owner of any unidentifiable accumulation or the address of any missing owner. If the
beneficial owner of an unidentified accumulation is determined, the funds shall be properly
ideniified as the lawyer’s trust property. If a missing beneficial owner is located, the trust funds or
property shall be paid over or delivered to the beneficial owner if the owner is then entitled to
receive the same. Trust funds and property that remain unidentifiable and funds or property that
are held for missing owners after being designated as such shall, after diligent search and inquiry
fail to identify the beneficial owner or owner’s address, be disposed of as provided in applicable
Florida law.

{j) Disbursement Against Uncollected Funds. A lawyer generally may not use, endanger, or
encumber money held in trust for a client for purposes of carrying out the business of another
client without the permission of the owner given after full disclosure of the circumstances.
However, certain categories of trust account deposits are considered to carry a limited and
acceptable risk of failure so that disbursements of trust account funds may be made in reliance
on such deposits without disclosure to and permission of clients owning trust account funds
subject to possibly being affected. Except for disbursements based upon any of the 6 categories
of limited-risk uncollected deposits enumerated below, a lawyer may not disburse funds held for a
client or on behalf of that client unless the funds held for that client are collected funds. For
purposes of this provision, "collected funds" means funds deposited, finally seftled, and credited
to the lawyer’s trust account. Notwithstanding that a deposit made to the lawyer's trust account
has not been finally settled and credited to the account, the lawyer may disburse funds from the
trust account in reliance on such deposit:
(1) when the deposit is made by certified check or cashier's check;
(2) when the deposit is made by a check or draft representing loan proceeds issued by a
federally or state-chartered bank, savings bank, savings and loan association, credit
union, or other duly licensed or chartered institutional lender;
(3) when the deposit is made by a bank check, official check, treasurer's check, money
order, or other such instrument issued by a bank, savings and loan association, or credit
union when the lawyer has reasonable and prudent grounds to believe the instrument will
clear and constitute collected funds in the lawyer’s trust account within a reasonable .
period of time;
(4) when the deposit is made by a check drawn on the trust account of a lawyer licensed
to practice in the state of Florida or on the escrow or trust account of a real estate broker
licensed under applicable Florida law when the lawyer has a reasonable and prudent
belief that the deposit will clear and constitute collected funds in the lawyer's trust
account within a reasonable period of time;
(5) when the deposit Is made by a check issued by the United States, the State of
Florida, or any agency or political subdivision of the State of Florida;
{6) when the deposit is made by a check or draft issued by an insurance company, title
insurance company, or a licensed title insurance agency authorized to do business in the
state of Florida and the lawyer has a reasonable and prudent belief that the instrument
will clear and constitute collected funds in the trust account within a reasonable period of
time.
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A lawyer's disbursement of funds from a trust account in reliance on deposits that are not yet
collected funds in any circumstances other than those set forth above, when it results in funds of
other clients being used, endangered, or encumbered without authorization, may be grounds for a
finding of professional misconduct. In any event, such a disbursement is at the risk of the lawyer
making the disbursement. If any of the deposits fail, the lawyer, upon obtaining knowledge of the

failure, must immediately act to protect the property of the lawyer’s other clients. However, if the

lawyer accepting any such check personally pays the amount of any failed deposit or secures or
arranges payment from sources available to the lawyer other than trust account funds of other
clients, the lawyer shall not be considered guilty of professicnal misconduct.

Comment

A lawyer must hold property of others with the care required of a professional fiductary. This
chapter requires maintenance of a bank or savings and loan association account, clearly labeled
as a trust account and in which only client or third party trust funds are held.

Securities should be kept in a safe deposit box, except when some other form of safekeeping is
warranted by special circumstances.

All property that is the property of clients or third persons should be kept separate from the
lawyer’'s business and personal property and, if money, in 1 or more trust accounts, unless
requested otherwise in writing by the client. Separate trust accounts may be warranted when
administering estate money or acting in similar fiduciary capacities.

A lawyer who holds funds for a client or third person and who determines that the funds are not
nominal or short-term as defined elsewhere in this subchapter should hold the funds in a separate
interest-bearing account with the interest accruing to the benefit of the client or third person
unless directed otherwise in writing by the client or third person.

Lawyers often receive funds from which the lawyer's fee will be paid. The lawyer is not required to
remit to the-client funds that the lawyer reasonably believes represent fees owed. However, a
lawyer may not hold funds to coerce a client into accepting the lawyer’s contention. The disputed
portion of the funds must be kept in a frust account and the lawyer should suggest means for
prompt resoclution of the dispute, such as arbitration. The undisputed portion of the funds shall be
promptly distributed.

Third parties, such as a client’s creditors, may have lawful claims against funds or other property
in a lawyer’s custody. A lawyer may have a duty under applicable law to protect such third party
claims against wrongful interference by the client. When the lawyer has a duty under applicable
law to protect the third-party claim and the third-party claim is not frivolous under applicable law,
the lawyer must refuse to surrender the property to the client until the claims are resolved.
However, a lawyer should not unilaterally assume to arbitrate a dispute between the client and
the third party, and, where appropriate, the lawyer should consider the possibility of depositing
the property or funds in dispute into the registry of the applicable court so that the matter may be
adjudicated.

The obligations of a lawyer under this chapter are independent of those arising from activity other
than rendering legal services. For example, a lawyer who serves only as an escrow agent is
governed by the applicable law relating to fiduciaries even though the lawyer does not render
legal services in the transaction and is not governed by this rule.

Each lawyer is required to be familiar with and comply with the Rules Regulating Trust Accounts
as adopted by the Supreme Court of Florida.

Money or other property entrusted to a lawyer for a specific purpose, including advances for fees,
costs, and expenses, is held in trust and must be applied only to that purpose. Money and other
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property of clients coming into the hands of a lawyer are not subject to counterclaim or setoff for
attorney’s fees, and a refusal to account for and deliver over such property upon demand shall be
a conversion. This does not preclude the retention of money or other property upon which a
lawyer has a valid lien for services or to preclude the payment of agreed fees from the proceeds
of transactions or coliections.

Advances for fees and costs (funds against which costs and fees are billed} are the property of
the client or third party paying same on a client's behalf and are required to be maintained in
trust, separate from the lawyer's property. Retainers are not funds against which future services
are billed. Retainers are funds paid to guarantse the future availability of the lawyer's legal
services and are earned by the lawyer upon receipt. Retainers, being funds of the lawyer, may
not be placed in the client’s trust account.

The test of éxcessiveness found elsewhere in the Rules Regulating The Florida Bar applies to all
fees for legal services including retainers, nonrefundable retainers, and minimum or flat fees.

[Revised: 02-29-2008 ]
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IOLTA RESOURCES FOR ATTORNEYS i
IOLTA Rule '

10LTA RESOURCE!

FOR ATTORNEYS. Amended Rule 1.15. Safekeeping Property

AT

(a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession in
connection with a representation separate from the lawyei's own property. Funds shall be keptin a
separate account or accounts maintained in the siate where the lawyer’s office is situated, or
elsewhere with the consent of the client or third person. Other property shall be identified as such
and appropriately safeguarded. Complete records of such account funds and other property shall

ELIGIBLE FINANCIAL
INSTITUTIONS

'IOLTA RESQURCES
FOR BANKS

GRANT INFORMATION be kep! by the lawyer and shall be preserved for a period of seven years after termination of the ?
NEWS % EVENTS representation. ¢
LINKS (b) Upon receiving funds or other praperty in which a client or third person has an interest, a lawyer

shall promptly notify the client or third person. Except as stated in this rule or otherwise permitted
by law or by agreement with the client, a lawyer shall promptiy deliver to the client or third person
any funds or other property that the client or third person is entitled to recelve and, upon request by
the client or third person, shall promptly render a full accounting regarding such property. :

{¢) When in the course of representation a fawyer s in possession of property in which both the
lawyer and another person claim interests, the property shall be kept separate by the lawyer until
there is an accounting and severance of their interests. If a dispute arises concering their
respective interests, the portion in dispute shall be kept separate by the lawyer until the dispute is
resolved.

(d) All nominal or short-term funds of clients or third persons held by a lawyer or law firm, Including
advances for costs and expenses, and funds belonging in part to a client or third person and in part
presently or potentially fo the lawyer or law fitim, shall be deposited in ene or more pooled interest-

or dividend-bearing trust accounts, hereinafter “IOLTA accounts,” established with an eligible i
financial institution selected by a lawyer or law ficrn in the exercise of ordinary prudence, and with
the Lawyers Trust Fund of lilinois designated as income beneficiary. Each IOLTA account shall Bt

comply with the following provisions:

(1) Each lawyer or law firm in receipt of nominal or short-term client funds shall
establish one or more IOLTA accounts with an eligible financial institution autherized
by federal or state law to do business in the state of lllincis. An eligible financial
institution is a bank or a savings bank insured by the Federal Deposit Insurance
Corporation or an open-end investment company registered with the Security and
Exchange Commission, which offers IOLTA accounts within the requirements of this
rule as administered by the Lawyers Trust Fund of lllinois.

{2) Eligible institutions shall maintain IOLTA accounts that pay the highest interest
rate or dividend available frormn the institution to its non-lOLTA account customers
when IOLTA accounts meet or exceed the same minimum balance or other account
eligibility guidelines, if any. In determining the highest interest rate or dividend
generally available from the insfitution 1o iis non-IOLTA accounts, eligible institutions
may consider factors, in addition to the [OLTA account balance, customarily &
censidered by the institution when setting interest rates or dividends for its i
customers, provided that such fzctors do not discriminate between IOLTA accounts
and accounts of non-IOLTA customers, and that these factors do not include that
the account is an IQLTA account.

{3) An IOLTA account that meets the highest comparable rate- or dividend-standard 5
set forth in {d)2) must use cne of the identified account options as an IOLTA
account, or pay the equivalent yield on an existing IOLTA account in lieu of using

FOETTT
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the highest-yield bank product:

(a) a checking account paying preferred interest rates, such as
money market or indexed rates, or any other suitable interest-bearing
deposit account offered by the eligible institution to its non-IOLTA
customers.

{b) for accounts with balances of $100,000 or more, a business
checking account with automated investment feature, such as an
overnight sweep and investment in repurchase agreements fully
collateralized by U.S. Gevernment securities as defined in (f).

i cEiee

(c) for accounts with balances of $100,000 or more, an open-end
money market fund with, or tied to, check-writing capacity solely
invested in or fully collateralized by U.S. Government securities.

(4) As an alternative to the account options in (3}, the financial institution may pay a
“safe harbor™ yield equal to 70% of the Federal Funds Target Rate.

(5) A lawyer or law firm may maintain funds belonging to the lawyer or law firm in
the IOLTA account to meet minimum balance requirements and to pay bank
charges. ".

{6} Each lawyer or law firm shall direct the eligible financial institution to remit
monthly earnings on the IOLTA account directly to the Lawyers Trust Fund of
lllinois. For each individual IOLTA account, the eligible financial institution shall
provide: a statement transmitted with each remittance showing the name of the
fawyer or law firm directing that the remittance be sent; the account number; the
remittance period; the rate of interest applied; the account balance on which the ;
interest was calculated, the reasonable service fee(s) if any; the gross earnings for (]
the remittance period; and the net amount of earnings remitted, Remittances shall ,,
be sent 10 the Lawyers Trust Fund electronically unless otherwise agreed. Fees in
excess of the eamings accrued on an individual IOLTA account for any month shall
not be taken from eamings accrued on other IOLTA accounts o from the principal &
of the account. E*

{7) Each lawyer or law firm shall deposit into such Interest-bearing trust accounts all
clients’ funds which are norminal in amount or are expected to be held for a short
period of time.

{8) The decision as to whether funds are rominal in amount or are expected o be
held for a shert period of time rests exclusively in the sound judgment of the lawyer
or law firm, and no charge of ethical impropriety or other breach of professional
conduct shall attend a lawyer's or law firm's judgment on what is nominal or short
term,

{e} Ordinarily, in determining the type of account into which to deposit particular funds for a client or
third person, a lawyer or a law firm shall take into consideration the following factors:

(1) the amount of interest which the funds would eam during the period they are
expected to be held and the likelihood of delay in the relevant transaction or
proceeding; (2) the cost of establishing and administering the account, including the ol
cost of the lawyer's services; (3) the capability of the financial institution, through
subaccounting, to calculate and pay interest earned by each client's funds, net of
any transaction costs, {o the individual client.

{f) Definitions
{1} "IOLTA account” means an interest- or dividend-bearing trust account benefiting

the Lawyers Trust Fund of lllincis, established in an eligible institution for the deposit 4
of nominal or shert-term funds of clients or third persons as defined in (d} and from ﬁ

which funds may be withdrawn upon request as soon as permitied by law.

(2} “Open-end money market fund” is a fund of an open-end investment company
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that must hold itself out as a money market fund as defined by applicable federal
statutes and regulations under the Investment Act of 1940, and, at the time of the
investment, have total assets of at least $250 million.

(3) “U.S. Government securities” refers to U.S. Treasury obligations and obligations
issued or guaranteed as to principal and interest or any AAA-rated United States
agency or instrumentality thereof. A daily overnight financial repurchase agreement
("repo™) may be established only with an institution that is deemed to be “well
capitalized” or “adequately capitalized” as defined by applicable federal statutes and
regulations.

(4) “Safe harbor” is a yield that if paid by the finangial institution on [OLTA accounts
shall be deemed as a cornparable return in compliance with this rule. Such yield
shall be calculated as 70% of the Federal Funds Target Rate as reporied in the Wall
Street Journal on the first business day of the calendar month.

(5} "Allowable reasonable fees” for IOLTA accounts are per check charges, per
deposit charges, a fee in lieu of a minimum balance, federal deposit insurance fees,
automated investment ("sweep”) fees, and a reasonable maintenance fee, if those
fees are charged on comparable bank accounts maintained by non-IOLTA
depositors. All other fees are the responsibility of, and may be charged to, the
lawyer or law firm maintzaining the IOLTA account.

{9 In the closing of a real estate transaction, a lawyer's disbursement of funds deposited but not
callected shall not violate his or her duty pursuant to this Rule 1.15 if, prior to the closing, the
lawyer has esiablished a segregated Real Estate Funds Account (REFA) maintained solely for the
receipt and disbursement of such funds, has deposited such funds into a REFA, and:

(1} is acting as a closing agent pursuant to an insured closing letter for a title
insurance company licensed in the State of lllinols and uses for such funds a
segregated REFA maintained solely for such title insurance business; or

(2} has met the “good-funds™ requirements. The good-funds requirements shall be
met if the bank in which the REFA was established has agreed in a writing directed
to the lawyer o honor all disbursernent orders drawn on that REFA for all
transactions up to a specified dollar amount not less than the total amount being
deposited in good funds. Good funds shall include only the following forms of
deposits:

{a) a certified check,

{b) a check issued by the State of tlinois, the United States, ora
political subdivision of the State of llinois or the United States,

(c} a cashier's check, teller’s check, bank money order, or official
bank check drawn on or issued by a financial institution insured by
the Federal Deposit Insurance Corperation or a comparable agency
of the federal or state government,

(d) a check drawn on the trust account of any lawyer or real estate
broker licensed under the laws of any state,

(e} a personal check or checks in 2n aggregate amaount not
exceading $5,000 per closing if the lawyer making the deposit has
reasonable and prudent grounds 1o believe that the deposit will be
irrevocably credited to the REFA,

(f) a check drawn on the account of or issued by a lender approved
by the United States Department of Housing and Urban
Development as either a supervised or a nonsupervised morigagee
as defined in 24 C.F.R. §202.2,

(@) a check from a title insurance company licensed in the State of
llinois, or from a title Insurance agent of the title insurance company,
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Adopted February 8, 1990, effective August 1, 1990; amended July 18, 1990, effective August 1, 1990;
amended April 1, 1998, effective immediately; amended October 1, 1998, effective immediately; amended
December 1, 1998, effective immediately; amended January 25, 2007, effective June 1, 2007, i

Two Prudential Plaza 180 Narth Stetson Ave,  Suite 820

provided that the title insurance company has guaranteed the funds
of that title insurance agent. Without limiting the rights of the lawyer
against any persen, it shall be the responsibility of the disbursing
lawyer to reimburse the trust account for such funds that are not
collected and for any fees, charges and interest assessed by the
paying bank on account of such funds being uncollected,

Chicago, 1L 60801 (312) 9382906 [Main] {312)938-3091 [Fax] 1

:
!

0-624-8962 [Toll Free)
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SUPREME COURT OF LOUISIANA
ORDER

Acting in accordance with Article V, Sections 1 and 5 of the 1974 Louisiana
Constitution, and the inherent power of this Court, and considering the
recomumendation of the Louisiana Bar Foundation to amend Rule 1.15 of the Rules

of Professional Conduct, as well as the IOLTA Rules,
IT IS HEREBY ORDERED, ADIUDGED, AND DECREED THAT:

PART I. Rule 1.15 of the Louisiana Rules of Professional Conduct be and

is hereby amended to read in its enﬁrety as follows:
Ruje 1.15. Safekeeping Property

(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s
possession in connection with a representation separate from the lawyer’s own
property. Except as provided in (g) and the IOLTA Rules below, funds shall be
keét in ~‘0ne or more separate interest-bearing client trust accounts maintained in a
ba;nk or savings and loan association: 1} authorized by federal or state law to do
business in Louisiana, the deposits of which are insured by an agency of the federal
government; 2) in the state where the lawyer’s primary office is situated, if not
within Louisiana; or 3) elsewhere with the consent of the client or third person. No
earnings on a client trust account may be made available to or utilized by a lawyer
or law firm. Other property shall be identified as such and api)ropriately

safeguarded. Complete records of such account funds and other property shall be
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kept by the lawyer and shall be preserved for a period of five years after

termination of the representation.

{b) A lawyermay deposif the lawyer’s own funds in a client trust account for the
sole purpose of paying bank service charges on that account or obtaining a waiver

of those charges, but only in an amount necessary for that purpose.

c}  Alawyer shall deposit into a client trust account legal fees and expenses that
have been paid in advance, to be withdrawn by the lawyer only as fees are earned
or expenses incurred. The lawyer shall deposit legal fees and expenses into the

client trust account consistent with Rule 1.5(f).

d) | Upon receiving funds or other ;;mperty in which a client or third person has
an interest, a lawyer shall promptly notify the client or third person. For purposes
of this rule, the third person’s interest shall be one of which the lawyer has actual
knowledge, and shall be limited to a statatory lien or privilege, a final judgment
addressing disposition of those funds or property, or a written agreement by the
client or the lawyer on behalf of the client guaranteeing payment out of those funds
or property. Except as stated in this rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client or third
person any funds or other property that the client or third person is entitled to
receive and, upon request by the client or third person, shall prompily render a full

accounting regarding such property.

e)  When in the course of representation a lawyer is in possession of property in
which two or more persons (one of whom may be the lawyer) claim interests, the

property shall be kept separate by the lawyer until the dispute is resolved. The
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lawyer shall promptly distribute all iJortions of the property as to which the interests

are not in dispute.

D Every check, draft, electronic transfer, or other withdrawal instrument or
authorization from a client trust account shall be personally signed by a lawyer or,
in the case of electronic, telephone, or wire transfer, from a client trust account;
directed by a lawyer or, in the case of a law firm, one or more lawyers authorized

by the law firm.

g) A lawyer shall create and maintain an “IOLTA Account,” which is a pooled
intergst—beéring client trust account for funds of clients or third persons wﬁich are
nominal in amount or to be held for such a short period of time that &e funds
would not be expected to earn income for the client or third person in excess of the

costs incurred to secure such income.

(1) IOLTA Accounts shall be of a type approved and authorized by
the Louisiana Bar Foundation and maintained only in “eligible”
financial institutions, as approved and certified by the Louisiana Bar
" Foundation. The Louisiana Bar Foundation shall establish regulations,
subject to approval by the Supreme Court of Louisiana, governing the
determination that a financial institution is eligible to hold IOLTA
Accounts and shall at Jeast annually publish a list of LBE-
aplproved/certiﬁed eligible financial institutions. Participation in the

IOLTA program is voluntary for financial institutions.

~ IOLTA Accounts shall be established at a bank or savings and loan

association authorized by federal or state law to do business in
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Louisiana, the deposits of which are insured by an agency of the
federal government or at an open-end investment company registered
with the Secﬁrities aﬁd VExchange Conirnission authorized by federal
“or state law to do business in Louisiana which shall be invested solely
in or fully collateralized by U.S. Government Securities with total
assets of af least $250,000,000 and in order for a financial institution
to be approved and certified by the Louisiana Bar Foundation as

eligible, shall comply with the following provisions:

(A) No earnings from such an account shall be made available

to a lawyer or law firm.

(B) Such account shall include all funds of clients or third
persons which are nominal in amount or to be held for such a short
period of time the funds would not be expected‘to earn income for the
client or third person in excess of the costs incurrgd t0 secure such

income.

(C) Funds in each interest-bearing client trust account shall be
subject to withdrawal upon request and without delay, except as

perrmitted by law.

(2}  To be approved and certified by the Louisiana Bar Foundation
as eligible, financial institutions shall maintain ICLTA Accounts which
pay an interest rate comparable to the highest interest rate or dividend
generally available from the institution to ifs non-IOLTA customers

when JOLTA. Accounts meet or exceed the same minimum balance or
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other-eligibility qualifications, if any. In determining .the highest
interest rate or dividend generally available from the institution foits
non-JOLTA accounts, eligible institutions may consider factors, in
addition to the IOL’fA Account balance, customarily considered by the
institution when setting interest rates or dividends for its customers,
provided that such factors do not discriminate between TOLTA
Accounts . and accounts of non-JOLTA customers, and that these
factors do not include that the account is an.-IOLTA Account. The
eligible institution shall calculate interest and dividends in accordance
- with its standard practice for non-IOLTA customers, but the eligible
institution may elect to pay a higher interest or dividend rate on

IOLTA. Accounis.

(3} To be approved and certified by the Louisiana Bar Foundation
as eligible, a financial institution may achieve rate comparability

required in {(g)(2) by:
(A) Establishing the IOLTA Account as:

(1)  an interest-bearing checking account; (2) a money
market deposit account with or tied to checking; (3) a sweep
account which is a money market fund or daily (overnight)
financial institution repurchase agreement invested solely in or
fully collateralized by U.S. Government Securities; or (4) an
open-end money market fund solely invested in or fully
collateralized by U.S. Government Secun'ties.. A daily financial

institution repurchase agreement may be established only with

5
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an eligible institution that is “well-capitalized” or “adequately
capitalized”. as those terms are defined by applicable federal
statutes and regulations. An open-end money markét fund must
be invested solely in U.S. Government Securities or repurchase
agreements fully collateralized by U.S. Government Securitjes,
mﬁst hold itself out as a “money-market fund” as that term is
defined by federal statutes and regulations under the Investment
Company A(':t of 1940, and, at the time of the investment, must
have total assets of at least $250,000,000. “U.S. Government -
Securities” refers to U.S. Treasury obligations and obligations
issued or guaranteed as to principal and interest by the United

States or any agency or instrumentality thereof.

(B) Paying the comparable rate on the JOLTA checking
account in lieu of establishing the IOLTA Account as the higher

rate product; or

(©) Paying a “benchmark” amount of qualifying funds equal
to 60% of the Federal Fund Target Rate as of the first business
day of the quarter or other IOLTA remitting period; no fees
may be deducted from this amount which is deemed already to

be net of “allowable reasonable fees.”

{(4) Lawyers or law firms depositing the funds of clients or third

persons in an JOLTA Account shall direct the depository institution:
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(A) To remit interest or dividends, net of any allowable
reasonable fees on the average monthly balance in the account,
or as otherwise computed in accordance with an eligible

institution’s standard accounting practice, at least quarterly, to

the Louisiana Bar Foundation, Inc.;

{B) to transmit with each remittance to the Foundation, a
statement, on a form approved by the LBF, showing the name
of the lawyer or law firm for whom the remittance is sent and
for each account: the rate of interest or dividend applied; the
amount of interest or dividends earned; the £ypes of fees
deducted, if any; and the average account balance for eac.:h
account for each month of the period in which the report is

made; and

(C) to transmit to the depositing lawyer or law firm a report
in accordance with normal procedures for reporting fo its

depositors.

“Allowable reasonable fees” for IOLTA Accounts are: per

check charges; per deposit charges; a fee in lieu of minimum balance;

sweep fees and a reasonable IOLTA Account administrative fee. All

other fees are the responsibility of, and may be charged io, the lawyer

ot law firm maintaining the IOLTA Account. Pees or service charges

that are not “allowable reasornable fees” include, but are not limited to:

the cost of check printing; deposit stamps; NSF charges; collection

charges; wire transfers; and fees for cash management. Fees or

7
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charges in excess of the earnings accrued on the account for any month
or quarter shall not be taken from earnings accrued on other IOLTA.
Accounts or from the principal of the account. Eligible financial

institutions may elect to waive any or all fees on YOLTA Accounts.

(6) Alawyer is not required independently to determine whether an
interest rate is comparable to the highest rate or dividend
generally available and shall be in presumptive compliance with
Rule 1.15(g) by maintaining a client trust account of the type
approved and authorized by the Louisiana Bar Foundation at an

“eligible” financial institution.

- PART I, The IOLTA Rules be and are hereby amended to read in their

entirety as follows:
IOLTA RULES

(1) The IOLTA program shall be 2 mandatory program requiring participation
by lawyers and law firms, whether proprietorships, partnerships, limited

liability companies or professional corporations.

(2) The following principles shall apply to funds of clients or third persons which

are held by lawyers and law firms:

(a} No earnings on the IOLTA Accounts may be made available to or

utifized by a lawyer or law firm.

{(b) Upon the reguest of, or with the informed consent of a client or third

person, a lawyer may deposit funds of the client or third person into a non-

8
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IOLTA, interest-bearing client trust account and eamings may be made
available to the client or third person, rgspectively, whenever possible upon
deposited funds which are not nominal in amount or are to be held for a
period of time long enough that the funds would be expected to earn income
for the client or third person in excess of the costs incurred to secure such
income; however, traditional lawyer-client relationships do not compel
lawyers eithgr to invest such funds or to advise clients or third persons to

make their funds productive.

{¢) TFunds of clients or third-persons which are nominal in amount or to be
held for such a short period of time that the funds would not be expected to
earn income for the client or third person in excess of the costs incurred to
secure such income shall be retained in an IOLTA Account at an eligible
financial institution as outlined abov.e in section (g), with the interest or
dividend (met of allowable reasor'mble fees) made payable to the Louisiana

Bar Foundation, Inc., said payments to be made at least quarterly.

() In determining whether the funds of a client or third person can earn
imcome in excess of costs, a lawyer or law firm shall consider the following

factors:
(1) The amount of the funds to be deposited;

(2)  The expected duration of the deposit, including the likelihood of

delay in the matter for which the funds are held;

{3) The rates of interest or yield at financial institutions where the

funds are to be deposited;
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4y  The cost of establishing and administering non-IOLTA accounts
for the bepefit of the client or third person including service charges,
the costs of the lawyer’s services, and the c_‘osts of preparing any tax
reports required for income accruing to the benefit of the client or

third person;

(5) The capability of financial institutions, lawyers or law firms to

calculate and pay income to individual clients or third persons;

(6) Any other circumstances that affect the ability of the funds of the
client or third person to earn a positive return for the client or third

person.

The determination of whether funds to be invested could be utilized to
provide a positive net return to the client or third.person rests in the
sound judgment of each lawyer or law firm. The lawyer or law firm
shall review its IOLTA Account at reasonable intervals o determine
whether changed circumstances require further action with respect to

the funds of any client or third person.

Although notification of a lawyer’s participation in the IOLTA
Program is not required to be given to clients or ttﬁrd persons whose
funds are held in IOLTA Accounts, many lawyers may want to notify
their clients or third persons of their participation in the program in
some fashion. The Rules do not prohibit 2 lawyer from advising all
clients or third persons of the lawyer’s advancing the administration of

justice in Louisiana beyond the lawyer’s individual abilities in

10
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copjunction with other public-spirited .members of the profession. The
placement of funds of clients or third persons in an IOLTA Account
is within the sole discretion of the lawyer in the exercise of the
lawyer’s independent professional judgment; notice to the client or

third person is for informational purposes only.

(3) The Louisiana Bar Foundation shall hold the entire bepeficial interest in the
interest or dividend income derived from client trust accounts in the IOLTA
program. Interest or dividend earned by the program will be paid to the Louisiana

Bar Foundation, Inc. te be used solely for the following purposes:
(2} to provide legal services to the indigent and to the mentally disabled;
{b) to provide law-related e&ucational programs for the public;
(¢} tostudyand support improvements to the administration of justice; a_mgl

(d) for such other programs for the benefit of the public and the legal
. system of the state as are specifically approved from time to time by the

Supreme Court of Louisiana.

(4} The Louisiana Bar Foundation shall prepare an annual report to the Supreme
Court of Louisiana that summarizes IOLTA income, grants, operating expenses and
any other problems arising out of administration of the IOLTA program. In
addition, the Louisiana Bar Foundation shall also prepare an annual repost to the

Supreme Court of Louisiana that summarizes all other Foundation income, grants,

operating expenses and activities, as well as any other problems which arise out of -

the Foundation’s implementation of its corporate purpeses. The Supreme Court of

11
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Louisiana shall review, siudy, and analyze such reports and shall make

recommendations to the Foundation with respect thereto.
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These rule changes shall become effective on April 1, 2008 and shall remain
in full force and effect thereafter until amended or changed through future Order

of this Court.

New Crleans, Louisiana, this ??n.o/ day of QW

al_.

2008.

FOR THE COURT:

s/ ) Loty s f—

Pascal F. Célogero, Ir.£Chief Justice

SUPREME COURT QF LOUISIANA
TRUE copY

éarmen B. Youn //17

Defiuty Clerk of Court
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STATE OF MAINE
SUPREME JUDICIAL COURT
AMENDMENTS TO THE MAINE BAR RULES

2008 Me. Rules 07
Effective: April 1, 2008

All of the Justices concurring therein, the following amendments to the
Maine Bar Rules are hereby adopted, to become effective on April 1, 2008. This
order amends the Maine Bar Rules, as those Rules have been amended by 2008
Me. Rules 01, as last amended December 12, 2007, and also effective April 1,
2008.

1.  Maine Bar Rule 3.6(e)(1) is amended to read as follows:

3.6 Conduct During Representation

(e) Preserving Identity of Funds and Property.

(1)  All funds of clients paid to a lawyer or law firm, other than retainers
and advances for fees; costs and expenses, shall be deposited in one or more
identifiable accounts maintained in the state in which the law office is situated at a
financial institution authorized to do business in such state. No funds belonging to
the lawyer or law firm shall be deposited therein except as follows:

(1) Funds reasonably sufficient to pay institutional service charges
may be deposited therein; and

(1) Funds belonging in part to a client and in part presently or
potentially to a lawyer or law firm must be deposited therein, but the portion
belonging to the lawyer or law firm may be withdrawn when due unless the
right of the lawyer or law firm to receive the funds is disputed by the client;
in that event the disputed portion shall not be withdrawn until the dispute is
finally resolved.

(iii) For purposes of this rule. “retainer” means a fee paid to an
attorney for professional services that is earned upon the attorney’s
engagement. A retainer payment is the property of the attornev when
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received. “Retainer” does not include a payment by a client as an advance
payment that will be credited toward fees for professional services as the
attornev earns the fees.

2. Maine Bar Rule 6(a)(2) is amended to read as follows:

RULE 6. REGISTRATION; LIST OF TRUST ACCOUNTS

(2). IOLTA Accounts. Every lawyer admitted to practice in this State shall
annually certify to the Board of Overseers of the Bar in connection with the annual
renewal of the lawyer’s registration, that:

(A) To the lawyer’s knowledge after reasonable investigation

(1) the lawyer or the lawyer’s law firm maintains at least one
TOLTA account, and

(2) the lawyer has taken reasonable steps to ensure that all client
funds are held in client trust accounts meeting the requirements of these
Rules, or

(B) That the lawyer is exempt from maintaining an IOLTA or other trust
account because the lawyer:

(1) 1s not engaged in the private practice of law;
(2) does not have an office within the State of Maine;

(3) 1is (i) a judge or other judicial officer employed full time by the
United States Government, the State of Maine or another state government,
(11) on active duty with the armed services, or (iii) employed full time as an
attorney by a local, state, or federal government, and is not otherwise
engaged in the private practice of law;

(4) is counsel for a corporation or non-profit organization or a
teacher or professor employed by an educational institution, and is not
otherwise engaged in the private practice of law;
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(5) has been exempted by an order of the Court which is cited in the

certification; or

(6) holds no client funds other than retainers or advances for fees;

costs and expenses.

3. These amendments shall take effect April 1, 2008.

Dated: February 29, 2008

/s/
Leigh I. Saufley, Chief Justice

s/
Robert W. Clifford, Associate Justice

/s/
Donald G. Alexander, Associate Justice

/s/

Jon D. Levy, Associate Justice

/s/
Warren M. Silver, Associate Justice

/s/
Andrew M. Mead, Associate Justice

/s/
Ellen A. Gorman, Associate Justice

woRERFEND OF DOCUMENT %%
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About Us | Calendar| A nal Report | Fellows | Legal Assistance I Contact Us
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Resources Banking Partners

IOLTA For a PDF of IOLTA Questions & Answers for Attorneys, click here,

Justice Action Group For a PDF of IOLTA Questions & Answers for Financial Institutions, click
here.

Campaign for Justice
The following financial institutions participate in the Bar Foundation's IOLTA

program. If you would like to participate in the IOLTA please print the Notice to

Frank M. Coffin Financial Institution and submit this form to your bank/credit union.

Fellowship for
Family Law Interest rates as of their last remittance are also indicated,
Loan Repayment

Assistance Program

MBF Grant Programs

MBF Banking Partners PRIME PARTNERS

The following financial institutions have
Legal Service Providers adopted leading comparable rates for IOLTA

& Support Agencies Accounts:
’ Auburn Savings Bank 2.76
Maine Courts & Lawyers
Sace & Biddeford Savings Institution 2.76
University Credit Union 2.76
Bar Harbor Banking and Trust Company 2.50
Kennebec Savings Bank 2.10
Bangor Savings Bank 2.00
First Federal Savings & Loan Assoc. of Bath 2.00
Katahdin Trust Company 2.00
Rockland Savings & Loan Assaciation 1.32
Damariscotta Bank & Trust Company 1.36
Gorham Savings Bank 1.30
Machias Savings Bank 1.20
Skowhegan Savings Bank 1.30
The First, N.A. 1.30

Prime Partners - Tiered Rates

Sanford Institution for Savings 0.24 - 2.77
Qcean National Bank 0.30 - 2.03
Merrill Bank 1.00 - 1.59
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Mechanics Savings Bank 0,309 - 1.302
Key Bank, N.A. 1.10 - 1.30

Rivergreen Bank 0.50 - 1,25

ELIGIBLE INSTITUTIONS

The following financial institutions have

indicated a willingness to adopt comparable These are their

rates for IOLTA Accounts: rates:
Camden National Bank 1.29
Norway Savings Bank 1.25

Bank of America, N.A. 1.20
Franklin Savings Bank 0.85
Kennebunk Savings Bank 0.75
NorState Federal Credit Union 0.75
Northeast Bank 0.75
Lincoln Maine Federal Credit Union 0.50

Maine Bank & Trust 0.50

New Dimensions Federal Cradit Union 0.50
Border Trust Company 0.30
Attantic Regional Federal Credit Union 0.15
Androscoggin Savings 8ank 0.10
Biddeford Savings Bank 0.10
Eligible Institutions - Tiered Rates

Savings Bank of Maine 0.50 - 1.25
Kennebec Federal Savings 0.25-6.50
Bath Savings Bank 0.20-0.25
Katahdin Federal Credit Union 0.05-0.25

PENDING

The following financial institutions currently
offer these rates. As the new Court Rule is
implemented, they are being given the
opportunity to reach compliance:

TD Banknarth, N.A. 1.24

Current Rate

All rates effective as of July 1, 2008.
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Maryland Legal Services Corporation
IOLTA - Interest on Lawyer Trust Accounts

Home + About MLSC ¢ Board & Staff + Awards ¢
Jobs + Legal Services Directory + Mews & Events + Links + Contact Us

By participating in the IOLTA Honor Roll, financial institutions and attorneys help support the
provision of critically needed legal aid to those Marylanders unable fo afford such services.

Maryland IOLTA Honor Roll

Banking on Justice nugﬁ{:\mx

ol Lwem

The Maryland Court of Appeals has amended the Maryland Rules of Procedure 16-610,
effective April 1, 2008, to ensure that financial institutions that participate in the |OLTA program
pay interest rates on IOLTA deposits comparable to other similarly situated accounts.

The Maryland Legal Services Corporation (MLSC) and Maryland State Bar Association (MSBA)
applaud financial institution Honor Roll members for going above and beyond the requirements
of the revised Maryland rule to foster the [OLTA program in its mission to ensure that low-
income Marylanders have access to crifically needed legal aid.

We welcome the following Honor Roll members that have agreed to pay a net yield of 65
percent or more of the federal funds target rate on |IOLTA deposits. For all IOLTA-approved
institutions, see the link below the Honor Roll list.

You may atso download a printable list of Honor Roll Members.

HONOR ROLL MEMBERS
FINANCIAL INSTITUTION LOCATION

Adams National Bank - web link Montgomery County & Washington, DC

American Bank - web link Montgomery County & Washington, DC

Baltimore County Savings Bank - web link Baltimore City; Baltimore, Harford &
Howard Counties

Bay National Bank - web link Baltimore & Wicomico Counties

Bradford Bank - web link Baltimore City, Baltimore & Howard
Counties

Business Bank - web link Northern Virginia

Capital Bank

Carrollton Bank

Chevy Chase Bank - web link

Citibank, N.A.

ColomboBank - web link

First Shore Federal - web link

Washington, DC & Montgomery County

Balfimore City, Anne Arundel, Baltimore
& Harford Counties

Statewide, Washington, DC & Virginia
Baltimore City, Anne Arundel,
Baltimore, Montgomery, & Prince
George's Counties, & Washington, DC
& Virginia

Baltimore City, Montgomery County &
Washington, DC

Wicomico & Worcester Counties
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MARYLAND RULES OF PROCEDURE
TITLE 16 —COURTS, JUDGES, AND ATTORNEYS
CHAPTER 600—ATTORNEY TRUST ACCOUNTS

Rule 16-610. APPROVAL OF FINANCIAL INSTITUTIONS
a. Written Agreement to be Filed with Commission.

The Commission shall approve a financial institution upon the filing with the Commission of a
written agreement with the Maryland Legal Services Corporation (MLSC), complying with this
Rule and in a ferm provided by the Commission, applicable to all branches of the institution that
are subject to this Rule. The Commission may extend its approval of a previously approved
financial institution for a reasonable period to allow the financial insfitution and the MLSC the

oppoertunity to enter into a revised agreement that complies with this Rule.
b. Contents of Agreement.
1. Duties to be Performed.

The agreement shall provide that the financial institution, as a condition of accepting the deposit
of any funds into an attorney trust account, shall:

(A) Notify the attorney or law firm promptly of any overdraft in the account or the dishonor for
insufficient funds of any instrument drawn on the account.

(B) Report the overdraft or dishonor to Bar Counsel as set forth in subsection b 1 (C) of this Rule.

(C) Use the following procedure for reports to Bar Counsel required under subsection b 1 (B) of
this Rule:

(1) In the case of a dishonored instrument, the report shall be identical to the overdraft notice
customarily forwarded to the institution’s other regular account holders. The report shall be mailed
to Bar Counsel within the time provided by law for notice of dishonar to the depositer and

stmultaneously with the sending of that notice.

(i) If an instrument is honored but at the time of presentation the total funds in the account, both
collected and uncollected, do not equal or exceed the amount of the instrument, the report shall

identify the financial institution, the name and address of the attorney or law firm maintaining the
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account, the account name, the account number, the date of presentation for payment, and the

payment date of the instrument, as well as the amount of the overdraft created. The report shall

be mailed to Bar Counsel within five banking days after the date of presentation, notwithstanding
- any overdraft privileges that may attach to the account.

(D) Pay interest on its [OLTA accounts at a rate no less than the highest non-promotional interest
rate generally available from the institution to its non-IOLTA customers at the same branch when
the IOLTA account meets or exceeds the same minimum balance or other eligibility qualifications
for its non-IOLTA accounts at that branch. In determining the highest interest rate generally
available from the institution to its IOLTA customers at a particular branch, an approved institution
may consider, in addition to the balance in the IOLTA account, factors customarily considered by
the institution at that branch when setting interest rates for its non-IOLTA customers; provided,
however, that these factors shall not discriminate between ICLTA accounts and non-IOLTA

accounts, nor shall the factors include or consider the fact that the account is an IOLTA account.

(i) An approved institution may satisfy the requirement described in subsection b 1 (D) of this
Rule by establishing the IOLTA account in an account paying the highest rate for which the
IOLTA account qualifies. The approved institution may deduct from interest earned on the IOLTA
account Allowable Reasonable Fees as defined in subsection b 1 {d)(iii). This account may be
any one of the following product option types, assuming the particular financial institution offers
these account types 1o its non-IOLTA customers, and the particular IOLTA account qualifies to be

established as this type of account at the particular branch:

(a) a business checking account with an automated Investment feature, which is an overnight
sweep and investment in repurchase agreements fully collateralized by U.S. Government

securities, including securities of government-sponsored entities;

(b) checking accounts paying interest rates in excess of the lowest-paying interest-bearing

checking account;

(c) any other suitable interest-bearing checking account offered by the approved institution to its

non-ICLTA customers.

(i) In lieu of the options provided in subsection b 1 {D)(i), an approved financial institution may:
(a) retain the existing IOLTA account and pay the equivalent applicable rate that would be paid at
that branch on the highest-yield product for which the IOLTA account qualifies and deduct from
interest earned on the IOLTA account Allowable Reasonable Fees; (b) offer a “safe harbor” rate
that is equal to 55% of the Federal Funds Target Rate as reported in the Wall Street Journal on
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the first calendar day of the month on high-balance IOLTA accounts to satisfy the requirements
described in subsection b 1 (D), but no fees may be deducted from the interest on a “safe harbor®
rate account; or (c) pay a rate specified by the MLSC, if it chooses to specify a rate, which is
agreed to by the financial institution and would be in effect for and remain unchanged during a
period of twelve months from the agreement hetween the financial institution and MLSC to pay
the specified rate. Allowable Reasonable Fees may be deducted from the interest on this
“specified rate” account as agreed between MLSC and the financial institution.

(iii) "Allowable Reasonable Fees" means fees and service charges in amounts customarily
charged to non-IOLTA customers with the same type of account and balance at the same branch,
including per-check charges, per-deposit charges, a fee in lieu of a minimum balance, federal
deposit insurance fees, and sweep fees, plus a reasonable IOLTA account administrative fee.
Allowable Reasonable Fees may be deducted from interest earned on an IOLTA account only in
amounts and in accordance with the customary practices of the approved institution for non-
IOLTA customers at the particular branch. Fees or service charges are not Allowable Reasonable
Fees if they are charged for the convenience of or arise due to errors or omissions by the
attorney or law firm maintaining the JOLTA account or that attorney's or law firm's clients,
including fees for wire transfers, certified checks, account reconciliation services, presentations

against insufficient funds, overdrafts, or deposits of dishonored items.

(iv) Nothing in this Rule shall preclude an approved institution from paying a higher interest rate

than described herein or electing to waive any fees and service charges on an IOLTA account,

(v) Fees that are not Allowable Reasonable Fees are the responsibility of, and may be charged

to, the attorney or law firm maintaining the IOLTA account.
Cross reference: Rule 16-607 b 1.

(E) Allow reasonable access to all records of an attorney trust account if an audit of the account is

ordered pursuant to Rule 16-722 (Audit of Attorney Accounts and Records).
2. Service Charges for Performing Duties Under Agreement.

Nothing in the agreement shall preclude an approved financial institution from charging the
attorney or law firm maintaining an attorney trust account (1) a reasonable fee for providing any
notice or record pursuant to the agreement or (2) fees and service charges other than the

“Allowable Reasonable Fees” listed in subsection b 1 (D)(iii} of this Rule.
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¢. Termination of Agreement.
The agreement shall terminate only if;

1. the financial institution files a petition under any applicable insolvency law or makes an

assignment for the benefit of creditors; or

2. the financial institution gives thirty days' notice in writing to the MLSC and to Bar Counsel that
the institution intends to terminate the agreement and its status as an approved financial
institution on a stated date and that copies of the termination notice have been mailed to all

attorneys and law firms that maintain trust accounts with any branch of that institution; or

3. after a complaint is filed by the MLSC or on its own initiative, the Commissian finds, after prior
written notice to the institution and adequate opportunity to be heard, that the institution has failed
or refused without justification to perform a duty required by the agreement. The Commission
shall notify the institution that the agreement and the Commission's approval of the institution are

" terminated.
d. Exceptions

Within 15 days after service of the notice of termination pursuant to subsection ¢ 3 of this Rule,
the institution may file with the Court of Appeals exceptions to the decision of the Commission.
The institution shall file eight copies of the exceptions which shall conform to the requirements of
Rule 8-112. The Court shall set a date for oral argument, unless oral argument is waived by the
parties. Oral argument shall be conducted in accordance with Rule 8-522. The decision of the
Court of Appeals is final and shall be evidenced by an order of the Court.

Source; This Rule Is derived from former Rule BU10.
REPORTER'S NOTE

The Maryland Legal Services Corporation ("MLSC") has been concerned that some financial
institutions in Maryland have not been offering on IOLTA accounts a rate of interest that is
comparable io the rate offered on similar non-IOLTA accounts.

The Rules Committee heard from representatives of the Maryland Bankers' Association and the
MLSC, and reviewed IOLTA interest “comparability” provisions in effect in other States. The
Committee recommends amendments to Rule 16-610 a and b 1 (D) to require a financial

Institution that wishes to be an “approved financial institution,” as defined in Rule 16-602 a, to
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- enter Into an agreement to pay interest on IOLTA accounts computed in accordance with the

provisions of this Rule.

The Committee also recommends the addition of a sentence to subsection ¢ 3, providing for
notification to a financial institution of termination of approval iIf the Attorney Grievance
Commission finds that the institution has failed or refused to perform a duty required by the

agreement.

Additionally, the Committee recommends a new section d, providing a mechanism for the
financial institution to file exceptions to a decision by the Attorney Grievance Commission to

terminate its approval of a financial institution.
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June 30, 2006

Honorable John M. Greaney
Chair

SJC Rules Committee

John Adams Courthouse
One Pemberton Square
Boston, MA 02108

RE: Proposed IOLTA Guideline Changes
Dear Justice Greaney:

I write on behalf of the Massachusetts IOLTA Committee to request two revisions (o the
Interest on Lawyers Trust Accounts Comrnittee Guidelines (Guidelines), which were last
revised by the Court in November 1993. The IOLTA Committee collects interest on
lawyers trust accounts that would not otherwise generate interest for clients. It passes
these revenues along to three charitable entities that make grants to assist the
administration of justice and support legal aid to the poor.

The first proposed revision concems the interest rates paid by financial institutions on
IOLTA accounts. The second is intended to conform the Guidelines to the 2004
amendments to Mass. R. Prof. C. 1.15 Record Keeping Rules. The text of the proposed
revisions begins on page 8 of thi’s letter, as Attachment 1.

These revisions were initially proposed to the Rules Committee by the IOLTA
Committce on March 9, 2006. At that time it was suggested by the SJIC that the
proposed revisions be published for public comment. The IOLTA Committee had the
proposed revisions published for comment in Massachusetts Lawyers Weekly on March
13, 2006. In addition, letters requesting comments were sent to each of the 200 financial
institutions that offer IOLTA accounts. Enclosed as Attachment 2 is a copy of the letter
and enclosure. Comments were due no later than April 28, 2006. Nine comments were
received, all relating to the interest rates revision. The Massachusetts Bankers
Association also requested a meeting to discuss the proposed revisions; that meeting was
held on May 24, 2006. '

The Committee carefully reviewed these comments and considered changes in the
proposed revisions. The comments are discussed in Part 11 of this letter, The Committee,
in response to the comments, has amended its proposed revision to the interest rate
guideline. The Committee now proposes that the Court approve the Guideline revisions,
as amended, set forth beginning on page 8.
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1. Fair and Reasonable Interest Rates

Fair and reasonable interest rates on IOLTA accounts generate appropriate levels of
revenue to provide legal services to low income citizens in Massachusetts while not
placing financial institutions at an economic disadvantage. In recognition of the crucial
role played by interest rates in the generation of IOLTA revenue, the Supreme Judicial
Court {SIC) in 1993 approved an amendment to the Guidelines that called for financial
institutions to pay interest “at a rate equal to or greater than the financial institution pays
on NOW or comparable interest bearing accounts.”

When this wording was adopted, NOW account rates were between 4 and 5%. In 2004,
IOLTA account rates throughout the country ranged from 0.35% to 1.2%, with a
weighted national average for all accounts of approximately 0.51%. This slippage was
caused by the competitive evolution in bank deposit products since the early 1980s.
Interest-bearing checking accounts were a new bank deposit product when IOLTA came
into being, but they are now 2 commodity commanding an interest rate near the bottom
for any types of accounts offered by banks. By pinning IOLTA interest rates to NOW
accounts, the current Guidelines cause IOLTA revenue to fluctuate based on this product
rather than on the complete competitive market for eamings on deposits.

Competition for deposits has encouraged banks to develop new products, such as
business sweep accounts, that can bring in and retain customers whose business requires
them to keep large average balances on deposit. Interest rates for those accounts move up
and down in tandem with various indices stuch as the Federal Funds Rate. Rates for
interest-bearing checking accounts, on the other hand, are relatively insensitive to
increases in these indices. FOLTA accounts - even large ones - remain in this relatively
low-priced NOW configuration because neither banks nor law firms have had incentives
to change the status quo.

We are requesting that the Guidelines be updated so that IOLTA accounts earn the same
interest generally available to similarly situated non-IOLTA customers at the same
financial institution. This would continue the intention of the 1993 Guidelines, and
reflect the current market for financial products. The new language is also more flexible
than that of the current Guidelines, and will permit natural adjustments as financial
products evolve in the future, assuring that financial institutions treat IOLTA accounts
fairly.

The Federal Reserve Bank has increased the Federal Funds Rate 17 times during the past
twenty-four months; the rate is now at 5.25%. Despite these increases, most smaller
banks in Massachusetts are still offering interest rates on IOLTA accounts that are less
than one-half of one percent (.005). The rates paid by the larger banks are generally
better, but are still a third or less of the Federal Funds rate, generally about 1.50%. This
is not a new pattem. Enclosed as Attachment 3 is a chart showing how bank IOLTA
rates fall when the Federal Reserve lowers interest rates and fail to increase when the
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Federal Reserve rates increase. IOLTA rates have stayed well below the Federal Reserve
rates, and well below the lowest deposit account rates.

Several states have amended their IOLTA rules to ensure uniform and fair treatment of
IOLTA rates by their banks. States which have implemented language similar to that
proposed here for our Guidelines are Alabama, Connecticut, Florida, Indiana, Michigan,
New Jersey, Ohio, Pennsylvania, and Utah. Their new provisions require that financial
institutions pay rates on JOLTA accounts which are comparable to the rates paid on other
products with balances similar to IOLTA accounts. Enclosed as Attachment 4 is a chart
with the language of several states’ comparable rate guidelines.

The Massachusetts IOLTA Committee has studied the materials from these states and
noted that in November of 2005 the New Jersey Supreme Court adopted a “Best
Customer Standard” (described within Attachment 4). The Court stated, “(t)his standard
describes the actions necessary to demonstrate that a financial institution is offering a

comparable and reasonable return on IOLTA accounts, as required by the IOLTA
Guidelines.”

In order to maximize the return on IOLTA investments, for the benefit of the charities,
the Massachusetts IOLTA Committee believes banks should be fair and provide parity
between the interest rates they pay on IOLTA accounts and the interest rates they pay on
otherwise comparable non-IOLTA accounts. On January 12, 2006, the IOLTA
Committee voted to request that the Supreme Judicial Court approve the proposed
Guideline. The proposed Guideline updates rate parity requirements to provide that
IOLTA accounts receive the highest interest generally available to an institution’s own
non-I0LTA customers as long as the IOLTA accounts meet the same minimum balance
and other account eligibility requirements as the non-IOLTA customers.

The changes in the proposed Guideline bring the JOLTA framework into alignment with

218t century bankmg practices and investment options which are now available. The rate
parity provisions only affect banks which already offer higher rate products to non-
IOLTA customers for similar balances. These provisions are inherently fair to banks

because they rely on a bank's own existing products, which are already structured to be
profitable to the bank.

IOLTA always has been and remains 'voluntary for banks. Banks do not have to offer
IOLTA accounts. Lawyers, however, are bound by the JOLTA Rules and may only place
their trust funds at institutions that meet the Rules’ requirements. To assist with
implementation, the Committee will work with each affected bank and with affected
lawyers as needed.
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IL Change in the Record Keeping Rules

To conform to the revised ethical rules, we are requesting minor changes in the
Guidelines which recognize that all references to Mass. R. Prof. C., 1.15 (¢) need to be
changed to Mass. R. Prof. C., 1.15 (g) .

518 Comments to the Proposed Revisions

The proposed revisions were published for public comment in Massachusetts Lawyers
Weekly on March 13, 2006. Comments were due no later than April 28, 2006. The first
proposed revision of the Guidelines was to modify the description of interest rate options
available to financial institutions that offer IOLTA accounts to attorneys. The
Committee received nine comments to this proposal: six from banks, one from a banking
trade association and two from charitable éntities that receive IOLTA funds and make
grants to providers of free legal services to the poor and for improvements in the
administration of justice. The second proposed revision of the Guidelines was for the
purpose of conforming the Guidelines to the 2004 Record Keeping amendments in Mass.
R. Prof. C, Rule 1:15. No comments were received regarding this revision.

With regard to the description of interest rate options available to financial institutions
that offer IOLTA accounts to attorneys, the IOLTA Committee reviewed these comments
carefully as detailed in the following section by section analysis:

Section by Section Analysis of Comments:

The proposed revision substitutes a requirement that a financial institution pay interest at
a rate “comparable to the highest rate of retumn the financial institution offers according
to” a new "Best Customer Standard” for the current rule’s requirement that the interest
rate be “equal to or greater than the financial institution pays on NOW accounts or
comparable interest bearing accounts.”

The two charitable entities that commented, the Massachusetts Bar Foundation and the
Massachusetts Legal Assistance Corporation, gave full support to the proposed revision
because it would appropriately increase the financial support available to critical legal
assistance programs that serve some of the Commonwealth’s most vulnerable residents.
They noted that the “Best Customer Standard” would remedy inequities in the rates banks
pay across the state.

The “Best Customer Standard” is defined in two alternative subsections. Under Section
B.1.A., a financial institution can meet the “Best Customer Standard” by providing to
IOLTA “the highest yield available among" four types of accounts, “as provided to the
best customers of the institution with similarly-sized deposits in such accounts in
Massachusetts.” The four types of accounts are:
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1. a money market with or tied to check writing capability;

2. a business checking account with an automated investment feature, such as an
overnight sweep or other automated transfer, and investment in insured bank accounts, or
repurchase agreements fully collateralized by U.S. govenment securities;

3. a2 government (such as municipal deposits) checking account; [or]

4. any other interest-paying business checking account product.

Many of the bank comments, and the comment of the trade association, misunderstood
this subsection. These comments pointed out that the four types of accounts often are
offered subject to terms and conditions such as maximum activity levels, minimum
balance requirements, monthly fees and other limitations. The Massachusetts Bankers
Association comment misstated the standard as requiring a rate “at least equal to the rate
paid to the best customers of that specific institution with similarly sized balances,
regardless of transaction activity, loan balances or other accounts.”

In fact, the “Best Customer Standard” only called for rates paid under the same terms and
conditions “as provided to the best customers.” Unless a bank chooses to avail itself of
the option offered in Section B.1.A.5., it would apply all the same terms and conditions
on IOLTA accounts as on the comparable accounts. IOLTA deposits, in order to eam a
higher rate of interest, would be subject to the same activity levels, balance requirements
and monthly fees. It is true that IOLTA accounts cannot be “Jinked” to other accounts for
minimusn balance purposes. This means that an IOLTA account would have to meet all
account requirements without benefit of linkage; if it doesn’t, then the IOLTA account
would not qualify for the rate of interest paid by that type of account.

A similar misunderstanding appeared in one comment noting that sweep accounts are not
insured by FRIC. Although the current rules require ¥FDIC coverage, there is an
exception for IOLTA accounts in excess of $100,000 reinvested in repurchase
agreements fully collateralized by U.S. Government obligations. See

Mass.R.Prof.C. 1.15 (g).

One comment correctly noted that many banks currently absorb normal expenses by
waiving normal service charges and administrative costs on IOLTA accounts. Such
charitable support for IOLTA accounts is not required by the IOLTA Guidelines,
although it is certainly encouraged by the IOLTA Committee. As banks do for check
printing, they can bill the attorney for the expenses related to the account. A bank
meeting the “Best Customer Standard” would not be required to absorb such expenses
unless it also absorbed them for its best customers.

Despite the fact that none of the comments identified an actual problem with the
proposed definition of “Best Customer Standard” under subsection B.1.A., the Committee
realized that the proposed language on the “Best Customer Standard” was not
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sufficiently clear. At the meeting with the Massachusetts Bankers Association, the
Committee invited the Massachusetts Bankers to suggest language that would remove the
confusion. The Massachusetts Bankers Association proposed the so-called Connecticut
Rule, from the IOLTA Rule recently adopted by Connecticut.

The Comnecticut standard (as well as the Michigan, Pennsylvania, Florida and Alabama
Rule) is a comparability rule which calls for the financial institution to pay interest
comparable to the highest rate of retumn the financial institution offers to its non- IOLTA
account customers when the IOLTA account meets or exceeds the same minirnum
balance and other account eligibility qualifications applicable to those other accounts.

The Committee agrees with this suggestion and has substituted Connecticut’s
“comparability” interest standard for the “Best Customer Standard” m the proposed
revision. Descriptions of comparable rates and comparability options have been added
which make it clear that the IOLTA rate takes into account the eligibility qualifications.

The Committee’s proposed revision continues to offer financial institutions a “safe
-harbor” as an alternative to certifying the highest yield available among comparable
accounts. A definition has been added for clarity. The Committee’s original proposal
placed the safe harbor at 60% net yield of the Fed Funds Target Rate, which followed
most states examples. The Massachusetts Bankers Association proposed 50% net yield of
the Fed Funds Target Rate following its meeting with the Committee. The proposal was
based on banks practice of waiving normal service fees on IOLTA accounts. The
Committee considered the proposal but decided that 55% net yield was a fair and
reasonable given what banks earn on comparable commercial accounts. The Committee
noted that the 60% net yield rate in New Jersey was recently accepted by Bank of
America and Sovereign Bank, which were two of the banks that submiited written
comments and are two of the largest depositories of IOLTA accounts in Massachusetts.

Conclusion

The IOLTA Committee, having reviewed all the comments received and having adopted
changes in the proposed revisions that respond to the comments of the Massachusetts
Bankers Association, hereby submits the attached proposals for revision of the IOLTA
Guidelines to the Supreme Judicial Court for approval. If approved by the Court, the
Committee requests a September 1, 2006 effective date in order to start the lengthy
implementation process.
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Thank you for the opportunity to submit this request. Please do not hesitate to call if you
need further information. We look forward to the Court's response.

Very truly yours,

2

Anthony M. Doniger,
Chair

cc:
Honorable Judith A. Cowin
Honorable Roderick L. Ireland
Christine Burak

Francis Ford

Richard Soden

Janet Kenton-Walker

Georgia Katsoulomitis

Beth Lynch

Lonnie Powers

IOLTA Committee

Stephen Casey

Jayne Tyrrell
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Revisions to the
Interest on Lawvers Trust Account Committee Guidelines:

1. To Assure Fair and Reasonable Interest Rates:

Replace:

- B. Characteristics of Accounts
Lawyers shall establish and maintain JOLTA accounts which have the following
characteristics:

1. Interest Rates: The financial institution pays interest at a rate equal to or greater than
the financial institution pays on NOW accounts or comparable interest bearing accounts,

With:

B. Characteristics of Accounts

Lawyers shall establish and maintain IOLTA accounts in eligible financial institutions
which have the following characteristics:

1. Interest Rates: The financial institution pays interest comparable to the highest yield
the financial institution offers to its non-IOLTA customers when the IOLTA account
meets or exceeds the same minimum balance and other eligibility requirements.

(a) Comparability Options.

A financial institution shall pay on IOLTA accounts the highest yield available among
the following product option types (if the product option is available from the financial
institution to other non-IOLTA customers) by either using the identified account option
as an JOLTA account or paying the equivalent yield on the existing IOLTA account in
lieu of actually using the highest yield bank product:

1. A business checking account with an automated investment feature, such as an
overnight sweep and investment in repurchase agreements fully collateralized by U.S.
government securities as described in Mass.R.Prof.C. 1.15 (g) (1).

2. A government (such as for municipal deposits) interest bearing checking account.

3. A checking account paying preferred interest rates, such as money market or indexed
rates.

4. An interest bearing checking account such as a negotiable order of withdrawal (NOW)
account, or business checking account with interest.

3. Any other suitable interest bearing deposit account offered by the institution to its non-

1
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IOLTA customers.
As an alternative, the financial institution may pay:
6. A “safe harbor” equal to 55% net yield of the Federal Funds Target Rate, *

7. A yield specified by the JOLTA Committee, if the Committee so chooses, which is
agreed to by the financial institution. Such yield would be in effect for and remain
unchanged during a period of no more than twelve months from the inception of the
agreement between the financial institution and IOLTA.

(b) Implementation of Comparability.
The following considerations will apply to determinations of comparability:

Accounts which have limited check writing capability required by law or government
regulation may not be considered as comparable to IOLTA in Massachusetts. This,
however, is distinguished from checking accounts which pay money market interest rates
on account balances without the check writing limitations. Such accounts are included in
the Option 3 class identified above. Additionally, rates that are not generally available to
other account holders, such as special promotional rates used to attract new customers,
are not considered for comparability in Massachusetts.

For the purpose of determining compliance with the above provisions, all participating
financial institutions shall report in a form and manner prescribed by the IOLTA
Commitiee the highest yield for each of the accounts they offer within the above listed
account types. The JOLTA Committee will certify participating financial institutions
compliance with these Guidelines on an annual basis.

*The TOLTA. Committee will review and may revise the safe harbor rate from time to
time based on changing market conditions.

(c) Definitions.

An “eligible financial institution” for JOLTA accounts is a financial institution that
meets the requirements of Mass. R. Prof. C. 1.15 (g) (1), and has been certified by the
Committee to be in compliance with these guidelines.
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A “safe harbor” rate, as identified by the JOLTA Committee, is a rate which if paid by
the financial institution on IOLTA accounts shall be deemed as a comparable return,
regardless of the highest yield available at the financial institution. Such yield shall be
calculated based on 55% net yield of the Federal Funds Target Rate as reported in the
Wall Street Journal on the first business day of the calendar month.

“Net yield” is defined as the effective interest rate earned on the IOLTA account after

considering any fees assessed by the financial institution against the interest eamned.
Allowable fees are defined at IOLTA Guidelines, B (3) (a) and (b).

II. To Conform to the Revised Record Keeping Rules:

In the Preamble:

1. Replace: The IOLTA Commiitee (*Committee”) provided for by Mass.R.Prof.C. 1.15
(e)d)(v}(Rule 3:07), adopts the following Guidelines, subject to the approval of the
Court, to provide the operation of the comprehensive IOLTA program set forth in
amendments to SJC Rule 3:07 adopted by Orders of the Court dated September 26, 1989,
October 1, 1992, and April 6, 1993,

With:

The IOLTA Committee (“Committee”) provided for by Mass R Prof.C. 1.15
(g)(4)(v)(Rule 3:07), adopts the following Guidelines, subject to the approval of the
Court, to provide the operation of the comprehensive IOLTA program set forth in
amendments to SJC Rule 3:07 adopted by Orders of the Court dated September 26, 1989,
October 1, 1992, and April 6, 1993,

2. Replace:

3.(b) Expenses of Charitics: ... (b) Compliance...preparing the reports required by
Mass.R.Prof.C, 1.15 (e)(6){Rule 3:07), or...

With:

3.(b) Expenses of Charities: ... (b) Compliance...preparing the reports required by
Mass.R.Prof.C. 1.15 {g)(6)(Rule 3:.07), or....

3. Replace:
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4. Record Keeping:.... (a) have ...annual report required by Mass.R.Prof.C. 1.15
{e)(6)(Rule 3:07); and,....

With:
4. Record Keeping:.... (a) have ...annual report required by Mass.R.Prof.C. 1.15
{(2)(6)(Rule 3:07); and,.... :

4. Replace:
F. Annual Reports
The Committee.., required of the charities by Mass.R.Prof.C.1.15 (e)(6)(Rule 3:07)....

With:

F. Annupal Reports
The Committee... required of the charities by Mass R.Prof.C.1.15 (g)(6)(Rule 3:07)....
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(a)

Michigan Rules of Professional Conduct 1.15

Rule 1.15 Safekeeping Property

Definitions.

(D

2

G)

4

“Allowable reasonable fees” for IOLTA accounts are per check charges,
per deposit charges, a fee in lieu of a minimum balance, federal deposit
insurance fees, sweep fees, and a reasonable IOLTA account
administrative or maintenance fee. All other fees are the responsibility of,
and may be charged to, the lawyer maintaining the IOLTA account. Fees
or charges in excess of the interest or dividends earned on the account for
any month or quarter shall not be taken from interest or dividends earned
on other JIOLTA accounts or from the principal of the account.

An “eligible institution” for IDLTA accounts is a bank or savings and loan
association authorized by federal or state law to do business in Michigan,
the deposits of which are insured by an agency of the federal government,
or is an open-end investment company registered with the Securities and
Exchange Commission authorized by federal or state law to do business in
Michigan. The eligible institution must pay no less on an IOLTA account
than the highest interest rate or dividend generally available from the
institution to its non-IOLTA customers when the IOLTA account meets
the same minimum balance or other eligibility qualifications. Interest or
dividends and fees shall be calculated in accordance with the eligible
institution’s standard practice, but institutions may elect to pay a higher
interest or dividend rate and may elect to waive any fees on IOLTA
accounts.

“IOLTA account” refers to an interest- or dividend-bearing account, as
defined by the Michigan State Bar Foundation, at an eligible institution
from which funds may be withdrawn upon request as soon as permitted by
law. An IOLTA account shall include only client or third person funds that
cannot earn income for the client or third person in excess of the costs
incurred to secure such income while the funds are held.

“Non-IOLTA account” refers to an interest- or dividend-bearing account
from which funds may be withdrawn upon request as soon as permitted by
law in banks, savings and loan associations, and credit unions authorized
by federal or state law to do business in Michigan, the deposits of which
are insured by an agency of the federal government. Such an account shall
be established as:

(A)  aseparate client trust account for the particular client or matter on
which the net interest or dividend will be paid to the client or third
person, or

Page 1 of 3
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(b)

(©)

(d)

(e)

Michigan Rules of Professional Conduct 1.15

(B)  apooled client trust account with subaccounting by the bank or
savings and loan association or by the lawyer, which will provide
for computation of net interest or dividend earned by each client or
third person’s funds and the payment thereof to the client or third
person.

(5) “Lawyer” includes a law firm or other organization with which a lawyer is
professionally associated.

A lawyer shall:

(1}  promptly notify the client or third person when funds or property in which
a client or third person has an interest is received;

(2)  preserve complete records of such account funds and other property for a
period of five years after termination of the representation; and

(3)  promptly pay or deliver any funds or other property that the client or third
- person is entitled to receive, except as stated in this rule or otherwise
permitted by law or by agreement with the client or third person, and,
upon request by the client or third person, promptly render a full
accounting regarding such property.

When two or more persons (one of whom may be the lawyer) claim interest in the
property, it shall be kept separate by the lawyer until the dispute is resolved. The
lawyer shall promptly distribute all portions of the property as to which the
interests are not in dispute.

A lawyer shall hold property of clients or third persons in connection with a
representation separate from the lawyer’s own property. All client or third person
funds shall be deposited in an IOLTA or non-IOLTA account. Other property
shall be identified as such and appropriately safeguarded.

In determining whether client or third person funds should be deposited in an
IOLTA account or a non-JOLTA account, a lawyer shall consider the following
factors:

(D the amount of interest or dividends the funds would earn during the period
that they are expected to be deposited in light of (a) the amount of the
funds to be deposited; (b) the expected duration of the deposit, including
the likelihood of delay in the matter for which the funds are held; and (c)
the rates of interest or yield at financial institutions where the funds are to
be deposited;

Page 2 of 3
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Michigan Rules of Professional Conduct 1.15

(2)  the cost of establishing and administering non-IOLTA accounts for the
client or third person’s benefit, including service charges or fees, the
lawyer’s services, preparation of tax reports, or other associated costs;

(3}  the capability of financial institutions or lawyers to calculate and pay
income to individual clients or third persons; and

4 any other circumstances that affect the ability of the funds to earn a net
return for the client or third person.

® A lawyer may deposit the lawyer’s own funds in a client trust account only in an
amount reasonably necessary to pay financial institution service charges or fees or
to obtain a waiver of service charges or fees.

(g)  Legal fees and expenses that have been paid in advance shall be deposited in a
client trust account and may be withdrawn only as fees arc carned or expenses
incurred.

(h)  No interest or dividends from the client trust account shall be available to the
lawyer.

(1) The lawyer shall direct the eligible institution to:

(1)  remit the interest and dividends from an IOLTA account, less
allowable reasonable fees, if any, to the Michigan State Bar
Foundation at least quarterly;

(2)  transmit with each remittance a report that shall identify each
lawyer for whom the remittance is sent, the amount of remittance
attributable to each IOLTA account, the rate and type of interest or
dividends applied, the amount of interest or dividends earned, the
amount and type of fees deducted, if any, and the average account
balance for the period in which the report is made; and

(3)  transmit to the depositing lawyer a report in accordance with
normal procedures for reporting to its depositors.

G) A lawyer’s good-faith decision regarding the deposit or holding of such funds in
: an IOLTA account is not reviewable by a disciplinary body. A lawyer shall
-review the JOLTA account at reasonable intervals to determine whether changed

circumstances require the funds to be deposited prospectively in a non-TOLTA
account.

Adopted October 18, 2005

Page 3 of 3
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MINNESOTA RULE 1.15: SAFEKEEPING PROPERTY

(a) All funds of clients or third persons held by a lawyer or law firm in connection
with a representation shall be deposited in one or more identifiable trust accounts as set
forth in paragraphs (d) through (g) and as defined in paragraph (o). No funds belonging to
the lawyer or law firm shall be deposited therein except as follows:

(1) funds of the lawyer or law firm reasonably sufficient to pay service charges
may be deposited therein;

(2) funds belonging in part to a client or third person and in part presently or
potentially to the lawyer or law firm must be deposited therein.

(b) A lawyer must withdraw earned fees and any other funds belonging to the lawyer
or the law firm from the trust account within a reasonable time after the fees have been
earned or entitlement to the funds has been established and the lawyer must provide the
client or third person with: (i) written notice of the time, amount, and the purpose of the
withdrawal; and (ii) an accounting of the client’s or third person’s funds in the trust
account. If the right of the lawyer or law firm to receive funds from the account is
disputed by the client or third person claiming entitlement to the funds, the disputed
portion shall not be withdrawn until the dispute is finally resolved, If the right of the
lawyer or law firm to receive funds from the account is disputed within a reasonable time
after the funds have been withdrawn, the disputed portion must be restored to the account
until the dispute is resolved.

{c) A lawyer shali:

(1) promptly notify a client or third person of the receipt of the client’s or third
person’s funds, securities, or other properties;

(2) identify and label securities and properties of a client or third person
promptly upon receipt and place them in a safe deposit box or other place of
safekeeping as soon as practicable;

(3) maintain complete records of all funds, securities, and other properties of a
client or third person coming into the possession of the lawyer and render
appropriate accounts to the client or third person regarding them;

(4) promptly pay or deliver to the client or third person as requested the funds,
securities, or other properties in the possession of the lawyer which the client or
third person is entitled to receive; and

(5) deposit all fees in advance of the legal services being performed into a trust
account and withdraw the fees as eamed, unless the lawyer and the client have
entered into a written agreement pursuant to Rule 1.5(b).
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{d) Each trust account referred to in paragraph (a) shall be an account in an eligible
financial institution selected by a lawyer in the exercise of ordinary prudence.

(e) A lawyer who receives client or third person funds shall maintain a pooled trust
account (“IOLTA account”} for deposit of funds that arc nominal in amount or expected
to be held for a short period of time.

(f) All client or third person funds shall be deposited in the account specified in
paragraph (e} unless they are deposited in a:

(1) separate trust account for the particular third person, client, or client’s matter
on which the earnings, net of any transaction costs, will be paid to the client or
third person; or

(2) pooled trust account with subaccounting which will provide for computation
of earnings accrued on each client’s or third person’s funds and the payment
thereof, net of any transaction costs, to the client.

(g) In determining whether to use the account specified in paragraph (e) or an
account specified in paragraph (f), a lawyer shall take into consideration the following
factors:

(1) the amount of earmngs which the funds would accrue during the period they
are expected to be deposited;

(2) the cost of establishing and administering the account, including the cost of
the lawyer’s services;

(3) the capability of financial institutions described in paragraph (d) to calculate
and pay earnings to individual clients.

Only funds that could not accrue earnings for the client, net of the costs described in
subparagraph (2) above, may be placed or retained in the account specified in paragraph

(©).

(h) Every lawyer engaged in private practice of law shall maintain or cause to be
maintained on a current basis, books and records sufficient to demonstrate income
derived from, and expenses related to, the lawyer’s private practice of law, and to
establish compliance with paragraphs (a) through (f). Equivalent books and records
demonstrating same information in an easily accessible manner and in substantiatly the
same detail are acceptable. The books and records shall be preserved for at least six
years following the end of the taxable year to which they relate or, as to books and
records relating to funds or property of clients or third persons, for at least six years after
completion of the employment to which they relate.
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(i) Every lawyer subject to paragraph (h} shall certify, in connection with the annual
renewal of the lawyer’s registration and in such form as the Clerk of the Appellate Court
may prescribe, that the lawyer or the lawyer’s law firm maintains books and records as
required by paragraph (h). The Lawyers Professional Responsibility Board shall publish
annually the books and records required by paragraph (h).

()) Lawyer trust accounts, including IOLTA accounts, shall be maintained only in
eligible financial institutions approved by the Office of Lawyers Professional
Responsibility. Every check, draft, electronic transfer, or other withdrawal instrument or
authorization shall be personally signed or, in the case of electronic, telephone, or wire
transfer, directed by one or more lawyers authorized by the law firm.

(k) A financial institution, to be approved as a depository for lawyer trust accounts,
must file with the Office of Lawyers Professional Responsibility an agreement, in a form
provided by the Office, to report to the Office in the event any properly payable
mstrument is presented against a lawyer trust account containing insufficient funds,
irrespective of whether the instrument is honored. The Lawyers Professional
Responsibility Board shall establish rules governing approval and termination of
approved status for financial institutions, and shall annually publish a list of approved
financial institutions. No trust account shall be maintained in any financial institution
that does not agree to make such reports. Any such agreement shall apply to all branches
of the financial institution and shall not be canceled except upon three days notice in
writing to the Office.

() The overdraft notification agreement shall provide that all reports made by the
financial institution shall be in the following format:

(1) in the case of a dishonored instrument, the report shall be identical to the
overdraft notice customarily forwarded to the depositor, and should include a
copy of the dishonored instrument, if such a copy is normally provided to
depositors;

(2) inthe case of an instrument that is presented against insufficient funds but
which instrument is honored, the report shall identify the financial institution, the
lawyer or law firm, the account number, the date of presentation for payment, and
the date paid, as well as the amount of overdraft created thereby.

Such reports shall be made simultaneously with, and within the time
provided by law for notice of dishonor, if any. If an instrument presented against
insufficient funds is honored, then the report shall be made within (5) banking
days of the date of presentation for payment against insufficient funds.

(m) Every lawyer practicing or admitted to practice in this jurisdiction shall, as a
condition thereof, be conclusively deemed to have consented to the reporting and
production requirements mandated by this Rule.
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(n) Nothing herein shall preclude a financial institution from charging a particular
lawyer or law firm for the reasonable cost of producing the reports and records required
by this rule.

(o) Definitions.

“Trust account” is an account denominated as such in which a lawyer or law firm
holds funds on behalf of a client or third person(s) and is: 1} an interest-bearing checking
account; 2) a money market account with or tied to check-writing; 3) a sweep account
which is a money market fund or daily overnight financial institution repurchase ‘
agreement invested solely in or fully collateralized by U.S. Government Securities; or 4)
an open-end money market fund solely invested in or fully collateralized by U.S.
Government Securities. An open-end money market fund must hold itself out as a
money market fund as defined by applicable federal statutes and regulations under the
Investment Act of 1940, and, at the time of the investment, have total assets of at least
$250,000,000. “U.S. Government Securities” refers to U.S. Treasury obligations and
obligations issued or guaranteed as to principal and interest by the United States or any
agency or instrumentality thereof. A daily overnight financial institution repurchase
agreement may be established only with an institution that is deemed to be “well
capitalized” or “adequately capitalized” as defined by applicable federal statutes and
regulations.

“IOLTA account” is a pooled trust account in an eligible financial institution that has
agreed to:

(1) remit the earnings accruing on this account, net of any allowable reasonable
fees, monthly to the Lawyer Trust Account Board (LT AB) established by the
Minnesota Supreme Court;

(2) transmit with each remittance a report on a form approved by the LTAB that
shall identify each lawyer or law firm for whom the remittance is sent, the amount
of remittance attributable to each IOLTA account, the rate and type of earnings
applied, the amount of earnings accrued, the amount and type of fees deducted, if
any, and the average account balance for the period in which the report is made;
and

(3) transmit to the depositing lawyer or law firm a report in accordance with
normal procedures for reporting to its depositors.

An approved eligible financial institution must pay no less on IOLTA accounts than (i)
the highest earnings rate generally available from the institution to its non-IOLTA
customers on each IOLTA account that meets the same minimum balance or other
eligibility qualifications, or, (ii) 80% of the Federal Funds Target Rate on all its IOLTA
accounts. The rate to be paid shall be fixed on the first day of each month, subject to rate
changes during the month reflected in normal month-end calculations. Accrued earnings
and fees shall be calculated in accordance with the eligible financial institution’s standard
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practice, but institutions may elect to pay a higher earnings rate and may elect to waive
any fees on IOLTA accounts. A financial institution may choose to pay the higher sweep
or money market account rates on a qualifying IOLTA checking account.

“Allowable reasonable fees” for IOLTA accounts are per check charges, per deposit
charges, sweep fees and similar charges assessed against comparable accounts by the
eligible financial institution. All other fees are the responsibility of, and may be charged
to, the lawyer maintaining the IOLTA account. Fees or charges in excess of the earnings
accrued on the account for any month or quarter shall not be taken from earnings accrued
on other IOLTA accounts or from the principal of the account. Eligible financial
institutions may elect to waive any or all fees on IOLTA accounts.

“Eligible financial institution™ for trust accounts is a bank or savings and loan
association authorized by federal or state law to do business in Minnesota, the deposits of
which are insured by an agency of the federal government, or is an open-end investment
company registered with the Securities and Exchange Commission authorized by federal
or state law to do business in Minnesota.

“Properly payable” refers to an instrument which, if presented in the normal course of
business, is in a form requiring payment under the laws of this jurisdiction.

“Notice of dishonor™ refers to the notice which an eligible financial institution is
required to give, under the laws of this jurisdiction, upon presentation of an instrument
that the mstitution dishonors.

Comiment

[1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form
of safekeeping is warranted by special circumstances. All property that is the property of
clients or third persons, including prospective clients, must be kept separate from the
lawyer’s business and personal property and, if monies, in one or more trust accounts.
Separate trust accounts may be warranted when administering estate monies or acting in
similar fiduciary capacities.

[2] While normally it is impermissible to commingle the lawyer’s own funds with client
funds, paragraph (a) (1) provides that it is permissible when necessary to pay bank
service charges on that account. Accurate records must be kept regarding which part of
the funds is the lawyer’s.

[3] Lawyers often receive funds from which the lawyer’s fee will be paid. The lawyer is
not required to remit to the client funds that the lawyer reasonably believes represent fees
owed. However, a lawyer may not hold funds to coerce a client into accepting the
lawyer’s contention. The disputed portion of the funds must be kept in a trust account and
the lawyer should suggest means for prompt resolution of the dispute, such as arbitration,
The undisputed portion of the funds shall be promptly distributed.

[4] Paragraph (b) also recognizes that third parties may have lawful claims against
specific funds or other property in a lawyer’s custody, such as a client’s creditor who has
a lien on funds recovered in a personal injury action. A lawyer may have a duty under
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applicable law to protect such third-party claims against wrongful interference by the
client. In such cases, when the third-party claim is not frivolous under applicable law, the
lawyer must refuse to surrender the property to the client until the claims are resolved. A
lawyer should not unilaterally assume to arbitrate a dispute between the client and the
third party, but, when there are substantial grounds for dispute as fo the person entitled to
the funds, the lawyer may file an action to have a court resolve the dispute.

[5] The obligations of a lawyer under this rule are independent of those arising from
activity other than rendering legal services. For example, a lawyer who serves only as an
escrow agent is governed by the applicable law relating to fiduciaries even though the
lawyer does not render legal services in the transaction and is not governed by this rule.
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'9S.
RULE 1.15 SAFEKEEPING PROPER
Effective from and after January 1, 2007

(a) A lawyer shall hold clients' and third persons' property separate from the lawyer's own property. Funds
shall be kept in a separate trust account maintained in the state where the lawyer's office is situated, or
elsewhere with the consent of the client or third person. Other property shall be identified as such and
appropriately safeguarded. Complete records of such trust account funds and other property shall be kept
and preserved by the lawyer for a period of seven years after termination of the representation,

(b) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall
promptly notify the client or third person. Except as stated in this Rule or otherwise permitted by law or
by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or
other property the client or third person is entitled to receive and, upon request by the client or third
person, shall promptly render a full accounting regarding such property.

(c) When a lawyer is in possession of property in which both the lawyer and another person claim an
interest, the property shall be kept separate by the lawyer until completion of an accounting and severance
of their respective interests, If a dispute arises concerning their respective interests, the lawyer shall
disburse the portion not in dispute, and keep separate the portion in dispute until the dispute is resolved.

(d) Except as provided in paragraph (f) of this rule, a lawyer or law firm shall create and maintain an
interest- or dividend-bearing trust account (JOLTA Account) for all funds which are nominal or short
term funds that cannot earn income for the client or third party in excess of the costs incurred to secure
such income (JOLTA eligible Funds), pursuant to the following:
(1) All trust Funds shall be deposited in a lawyer's or law firm's IOLTA Account unless in the lawyer's
judgment the funds can earn income for the client or third party i excess of the costs incurred to secure
such income. )
(2) No earnings from such an IOLTA Account shall be made available to a lawyer or law firm.
(3) IOLTA Accounts shall be established only with financial institutions:
i, authorized by federal or state law to do business in Mississippi;
ii. the deposits of which are insured by the Federal Deposit Insurance Corporation or the Federal
Savings and Loan Insurance Corporation or any successors thereof:
. iii. which pay a rate of interest or dividend on IOLTA Accounts that is no less than the highest
rate generally available to its own non-JOLTA Account depositors when the IOLTA Account
meets the same minimum balance or other eligibility requirements, provided however that: (a)
JIOLTA Accounts may be maintained in an interest-bearing checking account or an interest or
dividend-bearing account with check-writing and with a sweep feature which is tied to either a
money market account insured by an agency of the federal government or a money market fund
or daily overnight repurchase agreement invested solely in or fully collateralized by U.S.
Government securities (defined as U.S, Treasury obligations and obligations issued or guaranteed
as to principal and interest by the United States or any agency or instrumentality thereof) so long
as there is no impairment of the right to immediately withdraw and transfer principal as soon as
permitted by law; (b) institutions may choose to pay these rates on a qualifying IOLTA checking
account instead of establishing the higher rate product; and (¢) institutions may also elect to pay a
higher interest or dividend rate and may waive any fees on IOLTA Accounts,
{(4) Financial institutions are prohibited from using interest from one IOLTA Account to pay fees or
charges in excess of the interest earned on another IOLTA Account. If not waived by the financial
institution, such fees, if any, are the responsibility of the lawyer or the law firm,
(5) Lawyers or law firms depositing funds in an IOLTA Account established pursuant to this rule shall
direct the depository institution:
i. to remit all interest, net of reasonable service charges or fees, if any, on the average monthly
balance in the account, or as otherwise computed in accordance with the institution's standard
accounting practice, at least quarterly, to the Mississippi Bar Foundation, Inc. For the purposes of
this paragraph, reasonable services charges or fees shall not inciude fees for wire transfers,
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insufficient funds, bad checks, stop payments, accoutt reconciliation, negative collected balances
and check printing;

ii. to transmit with each remittance to the Foundation a report showing the following information
for each TOLTA Account: the name of the lawyer or law firm, the amount of interest or dividends
earned, the rate and type of interest or dividend applied, the amount of any services charges or
fees assessed during the remittance period, the net amount of interest or dividends remitted for the
period, the average account balance for the period for which the interest was earned and such
other information as is reasonably required by the Foundation;

iii. to transmit to the depositing lawyer or law firm a perfodic account statement in accordance
with normal procedures for reporting to depositors.

(e) Any IOLTA Account which has or may have the net effect of costing the IOLTA program more n
fees than earned in interest over a period of time may, at the discretion of the Foundation, be exempted
from and removed from the IOLTA program. Exemption of an IOLTA Account from the [OLTA program
revokes the permission to use the Foundation's tax identification number for that account. Exemption of
such account from the IOLTA program shall not relieve the lawyer and/or law firm from the obligation to
maintain the nominal or short term funds of clients and third persons separately, as required above, in a
“non-interest bearing account.

(f) Every lawyer admitted to practice in this State shall annually certify to this Court that all IOLTA

eligible Funds are held in an IOLTA Account, or that the lawyer is exempt because the lawyer:

(1) is not engaged in the private practice of law;

(2) does not have an office within the State of Mississippi;

(3) is a judge, attorney general, public defender, U.S. attorney, district attorney, on duty with the armed
- services or employed by a local, state or federal government, and is not otherwise engaged in the private

practice of law;

(4) is a corporate counsel or teacher of law and is not otherwise engaged in the private practice of law;

(5) has been exempted pursuant to Section () above; or

(6) has been exempted by an order of general or special application of this Court which is cited in the

certification.

(£) In the exercise of a lawyer's good faith judgment in determining whether fiunds can eamn income in
excess of costs, a lawyer may take into consideration all reasonable factors including, without limitation:
(1) the amount of the funds to be deposited;

(2) the expected duration of the deposit, including the likelihood of delay in the matter for which the
funds are held;

(3) the rates of interest or yield at the financial institutions where the funds are to be deposited;

(4) the cost of establishing and administering the account, including the cost of the lawyer's services,
accounting fees, and tax reporting costs and procedures;

(5) the capability of a financial institution, a lawyer or a law firm to calculate and pay income to
individual clients; and

(6) any other circumstances that affect the ability of the funds to earn a net return for the client.

(h) A lawyer shall review the IOLTA Account at reasonable intervals to determine whether changed
circumstances require further action with respect to the funds of any client.

(i) The determination of whether funds are nominal or short-term so that they can not earn income in
excess of costs shall rest in the sound judgment of the lawyer or law firm. No lawyer shall be charged
with an ethical impropriety or other breach of professional conduct based on the good faith exercise of
such judgment.

{j) A lawyer generally may not use, endanger, or encumber money held in trust for a client or third person
without the permission of the owner given after full disclosure of the circumstances. Except for
disbursements based upon any of the four categories of limited-risk uncollected deposits enumerated in
paragraph (1) below, a lawyer may not disburse funds held in trust unless the funds are collected funds.
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For purposes of this provision, "collected funds" means funds deposited, finally settled, and credited to
the lawyet's trust account.

(1) Certain categories of trust account deposits are considered to carry a limited and acceptable risk of
failure so that disbursements of trust account funds may be made in reliance on such deposits without
disclosure to and permission of clients and third persons owning trust account funds that may be affected
by such disbursements. Provided the lawyer has other sources of funds available at the time of
disbursement (other than client or third party funds) sufficient to replace any uncollected funds, not
withstanding that a deposit made to the lawyer's trust account has not been finally settled and credited fo
the account, the lawyer may disburse funds from the trust account in reliance on such deposit under any
of the following circumstances:

(i) when the deposit is made by certified check or cashier's check;

(ii) when the deposit is made by a bank check, official check, treasurer's check, money order, or other
such instrument where the payor is a bank, savings and loan association, or credit union;

(iii) when the deposit is made by a check issued by the United States, the State of Mississippi, or any
agency or political subdivision of the State of Mississippi; or

(iv) when the deposit is made by a check or draft issued by an insurance company, title insurance
company, or a licensed title insurance agency authorized to do business in the State of Mississippi.

In any of the above circumstances, a lawyer's disbursement of funds from a trust account in reliance on
deposits that are not yet collected funds is at the risk of the lawyer making the disbursement. If any of the
deposits fail, for any reason, the lawyer, upon obtaining knowledge of the failure, must immediately act to
protect the property of the lawyer's clients and third persons. If the lawyer accepting any such check
personally pays the amount of any failed deposit within three business days of receipt of notice that the
deposit has failed, the lawyer will not be considered guilty of professional misconduct based upon the
disbursement of uncollected funds.

(2) A lawyer's disbursement of funds from a trust account in reliance on deposits that are not yet collected
funds in any circumstances other than those four categories set forth above, when it results in funds of
clients or third persons being used, endangered, or encumbered, will be grounds for a finding of
professional misconduct.

[Amended effective January 1, 2007, to provide for mandatory IOLTA participation.]
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Judiciary Supreme Conrt Court of Appeals Circuit Courts Courts Adminsgra;_o_-
Order dated January 6, 2009, re: Rule 4-1.15 Safekeeping Prop

SUPREME COURT OF MISSOURI

en banc

January 6, 2009

In re:

Repeal of subdivision (a)(3)}(A)ii) and subdivision (i)(5) of Rule 4-1.15, entitled “Safekeeping Property,” of
Rule 4, entitled “Rules of Professional Conduct,” and in lieu thereof adoption of a new subdivision (a)(3)(A)
(i) and a new subdivision (i)(5) of Rule 4-1.15, entitled “Safekeeping Property.”

ORDER

1. It is ordered that subdivision (a2)(3)(A)ii) and subdivision (i)}(5) of subdivision 4-1.15 of Rule 4 be and the
same are hereby repealed and a new subdivision {a)(3)(A)(ii) and a new subdivision (i)(5) adopted in lieu
thereof to read as follows:

4-1.15 SAFEKEEPING PROPERTY

(a) As used in this Rule 4-1.15(a} to (i}, the following terms mean:

* Kk

(3) “Eligible institution," a bank or savings and loan association authorized by federal or state law
to do business in Missouri, the deposits of which are insured by an agency of the federal
government, or an open-end investment company registered with the Securities and Exchange
Commission authorized by federal or state law to do business in Missouri that has voluntarily
chosen to offer and maintain IOLTA accounts to its lawyer and law firm customers. To be an” -
"eligible institution," the foundation also must determine that the institution:

(A) pays no less on IOLTA accounts than the lesser of:

* % %

(i) an amount on funds that would otherwise qualify for the investment
options noted at Rule 4.1.15(a)(6)(B) to (D) equal to the greater of 60% of
the federal funds target rate as of the first business day of the IOLTA
remitting period or 0.60%, which amount is deemed to be already net of
allowable reasonable fees;

* * %

(i) Every lawyer shall certify in connection with this Court's annual
enroliment statement that the lawyer or the law firm with which the Iawyer
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is associated either maintains an IOLTA account with an eligible
institution as provided in Rule 4-1.15(h) or is exempt because the:

(5) Foundation, for the current reporting period, has exempted the lawyer or law firm from the . .
requirement of maintaining an IOLTA account and depositing client and third person funds
therein because a lawyer or law firm;

(A) maintains an IOLTA account that has not and cannot reasonably be expected to
produce interest or dividends in excess of allowable reasonable fees; or

(B) establishes that no eligible institution within reasonable proximity to his, her or its
office offers IOLTA accounts.

The foundation may establish criteria and procedures by which an exemption under this Rule 4-
1.15{)(5) may be obtained.

The trust accounts of [awyers or law firms exempt under this Rule 4-1.15(i}(5) shall be non-

interest-bearing, except that such accounts shall be interest-bearing if funds held for particular
clients or matters warrant one or more non-lOLTA accounts under Rule 4-1.15(h}{3).

2. It is ordered that notice of this order be published in the Journal of The Missouri Bar.
3. It is ordered that this order be published in the South Western Reporter.

Day — to — Day

LAURA DENVIR STITH
Chief Justice

Judiciary | Supreme Court | Court of Appeals | Circuit Courts
Office of State Courts Administrator | Statewide Court Automation
Case.net | Court Opinions | Newsroom | Related Sites | Court Forms
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The IOLTA Fund of the Bar of New ]ei*sey

Court Rules

* Notice to the Bar, February 6, 2003 (click here)
® Rule: 1:21-6 the NI Recordkeeping rule {click here)
¢ Rule: 1:28A. the IOLTA Rule (see below)

¢ Notice to the Bar, Best Customer Standard, November 15, 2005 (click here)

RULE 1:28A. INCOME ON NON-INTEREST BEARING

LAWYERS TRUST ACCOUNTS (IOLTA) FUND
1:28A~1, Purpose; Administration; Appointments

(a) Administration. The Supreme Court shall appoint six Trustees to administer and operate, In accordance
with these Rules, the ICLTA Fund of the Bar of New Jersey, whose purpose is to provide a means of using
the return to IOLTA en income earned by depository Instittions from funds held In IOLTA accounts to fund
law-related, public-interest programs. In addition to the Trustees appointed by the Supreme Court, the
followlng shall be ex officio members and will have the right o vote on all matters except grant
applications made to the Board of Trustees, but they may particlpate in Board discussions of the grant
applications: the President of the New Jersey State Bar Association; the First Vice Presldent of the New
Jersey State Bar Foundation; and the President of Legal Services of New Jersey, Inc.

{b) Qualification, Terms of Trustees. The original appointment shall be of two Trustees for a ane-year
term, one for a two-year term, one for a three-year term, one for a four-year term and one for a five-year
term. At the expiration of such terms all subsequent appointments shall be for a term of five years, and no
Trustee who has served a full five-year term shall be eligible for immediate reappointment. A vacancy
occurring during a term shall be filled for the unexpired portion thereof. At least four of the Trustees
appointed by the Supreme Court shall be members of the bar of this State,

(c) Organization; Meetings. The Trustees shall organize annually and shall then elect from among their
number a chairperson and a treasurer to serve for a one-year term and such other officers for such terms
as they deem necessary or appropriate. Meetings thereafter shall be held at the call of the chairperson,
Except as may be otherwise provided by this rule or by regulations promulgated by the Trustees, five of
the nine trustees, including the ex officlo members, shall constitute a quorum and may transact all
business not Involving grants. Four of the six Trustees appointed by the Supreme Court shall constitute a
quorum for all declslons concerning grants.

{d) Regulations. The Trustees shall adopt regulations, consistent with these rules and subject to the
approval of the Supreme Court, governing the administration of the Fund, the procedures for the
presentation, consideration, and payment of grants, and the exercise of their investment powers.

(e)_Reimbursement. The Trustees shall serve without compensation.

Note: Adopted February 23, 1988, to be effective March 1, 1988; paragraphs (a}, (b), (¢} and (d}
amended September 15, 1992, to be effectlve January 1, 1993; paragraph (a) amended July 10, 1998, to
be effective September 1, 1998; caption of Rule 1:28A and paragraphs (a) and (b} of Rule 1:28A-1
amended February 6, 2003 to be effective March 1, 2003.

1:28A~2, Attorney TIOLTA Trust Accounts

{2) Attorney Participation, Commencing on the date established by regulations to be adopted by the Board
of Trustees pursuant to Rule 1:28A-1{d), every attorney who practices in this State shall malntain in a
financial institution in New Jersey, in the attorney’s own name or In the name of a partnership of
attorneys, or In the name of the professional corporation er limited liability entity of which the attorney is
a member, or in the name of the attorney or partnership of attorneys by whom employed, an IOLTA non-
interest-bearing trust account or accounts for all clients' funds that are not placed at Interest for the
benefit of the client.
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{1) The IOLTA non-interest-bearing trust account may be established with any financial
institution approved by the Supreme Court to hold atterney trust funds under R, 1:21-6
{a) and insured by the Federal Deposit Insurance Corporation or an analogous federal
government agency. Funds in each IOLTA non-interest-bearing trust account will be
subject to withdrawal on request and without delay.

(2} Funds shall be deposited in an IOLTA non-interest-bearing trust account authorized by
this Rule when an attorney determines that a trust account deposit will not be placed at
Interest for a client, Such a determination shall be made whenever an attorney determines
that either (A) the amount of the funds or the perlod of time that the funds are held, if
deposited In an interest-bearing account, would not earn interest in excess of the cost
incurred to secure such Interest, or (B) because of particular costs in accounting,
administration, or attribution of income, as may occur when multiple parties or clients pool
advance payments against the costs of litigation in a single fund, a client's funds should
not be deposited in an interest-bearing account because they will not realize Income, No
ethical impropriety will attend an attorney's depositing such funds in an IOLTA non-
interest-bearing trust account In accordance with this Rule,

{3) An attorney or law firm shall maintain one or more IOLTA non-interest-bearing trust
accounts and shall submit to the approved financlal institutions in which such accounts are
maintained such forms as may be necessary to establish and malntain such accounts, cn
forms prescribed by the Trustees, and provide a copy of such form to the IQLTA Fund
Trustees. If such a form is not filed, the signed registration statement required by Rule
1:20-1 and Rule 1:21-6 shall constitute such authorizatlon.

(b) Deposit of Funds in IQLTA Account. An attorney witl exercise good-faith judgment Iin determining
Initially whether the funds of a client are of a nominal amount, are expected to be held by the attorney for
a short peried of time, or otherwise fall within the clrcumstances described In (a) above.

In exerciging that judgment, the attorney will also consider such other factors as:

(1) the cost of establishing and malntaining a separate non-IOLTA, interest-bearing trust
account, including service charges, bockkeeping and accounting and tax-reporting
procedures;

(2) the nature of the transaction(s) involved;
(3) the llkelihood of delay in the matter for which the funds are held;

{4) whether the funds received by an attorney in a fiduciary capacity from a client or
beneficial owner will generate less than $150 of interest, provided that that $150 figure
may be used by an attorney as a minimum threshold Indicating whether monies recelved
in a fiduciary capacity should be placed in an IOLTA trust account, but shall not preclude
the use of a higher figure if the costs or circumstances warrant; and

{5) the other circumstances described in (a) above,

(¢) Perfodic Review of Deposits. At reasonable Intervals, an attorney should consider whether changed
clrcumstances require different action respecting the deposit of client funds,

{d) Registration; Enforcement, The accounts required by this Rule shall be registered annually with the
IOLTA Fund in the manner prescribed by the IOLTA Fund Trustees. The Trustees shall annually report the
names of all attorneys falling to comply with the provislons of this Rule to the Supreme Court for inclusion - -
on a list of those attorneys deemed ineligible to practice law In New Jersey by Order of the Court. An
attorney shall be removed from the Ineligible List without further Order of the Court on submission to the
Trustees of the prescribed forms.

{e) Dutles of Financial Institution. The financlal institution must:

(1) from Its income on such IOLTA accounts remit to the Fund the amount rematning after
providing such Institutions a just and reasonable return equivalent to thelr return on
similar non-IOLTA interest-bearing depaosits. These remittances shall be monthly unless
otherwise authorized by the Fund. And

(2) report In the form provided by the Fund.

Note: Adopted February 23, 1988, to be effective March 1, 1988; former rule deleted and R. 1:28A-3
renumbered as 1:28A-2 September 15, 1992, to be effective January 1, 1993; paragraph (a)(1) of former
R. 1:2BA-3 amended November 7, 1988, to be effective January 2, 1989; rule amended September 15,
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1992, to be effective January 1, 1993; new paragraph (d) adopted and former paragraph (d) redesignated
as paragraph (e) December 13, 1993, to be effective January 3, 1994; paragraph (a) amended July 10,
1998 to be effective September 1, 1998; paragraphs {a) and (e} amended February 6, 2003 to be
effective March 1, 2003.

1:28A-3. Duties of Trustees and Officers

{a) Audit and Report. The Trustees shall arrange for an Independent audit annually and at such other
times as the Supreme Court shall direct, such audits to be at the expense of the Fund. The annual audit
shall be included in a report to be submitted annually by the Trustees to the Supreme Court, reviewing In
detall the administration of the Fund during the preceding year.

{b) Applications to the Supreme Cpurt. The Trustees may apply to the Supreme Court for interpretations

of these Rules and of the extent of their powers thereunder and for advice regarding the proper
administration of the Fund.

(¢) Treasurer's Duties. The treasurer shall maintain the assets of the Fund in separate accounts and shall
disburse monies therefrom only on the action of the Trustees pursuant to these Rules. He or she shall file
a bond annually with the Trustees with such surety as may be approved by them and in such amount as

they may fix.

Note: Adopted as R. 1:28A-4 February 23, 1988, to be effective March 1, 1988; renumbered as R. 1:28A-
3 and paragraphs (b) and (¢} amended September 15, 1992, to be effective January 1, 1993.

1:28A-4. General Powers of Trustees

{2) Reserve Fund. The Trustees of the Fund are authorized to maintain a reasonable reserve fund. At least
annually, after a reasonable reserve fund has been created, the Trustees will solicit applications for grants
and award grants to those entities deemed to be meritorious under the regulations of the Fund. Grant-
making decisions of the Board are final and are not subject to appeal or judicial review. -

(b) Grants. Grants will be made only for the following purposes:
(1) legal ald to the poor;
(2) Improvement of the administration of justice;
(3) education of [ay persons in legal and justice-related areas; or

(4) such other programs for the benefit of the public as are specifically approved by the
New Jlersey Supreme Court from time to time.

() Awards. The Board of Trustees shall award:

(1) to Legal Services of New Jersey, Inc., not less than 75% of the funds available
annually for grants, to be used directly by Itself and, through subgrants, by Its local
member Legal Services programs, in conducting legal assistance activities on behalf of the
poor threughout New lersey;

(2) to the New Jersey State Bar Foundation, not less than 12.5% of the funds avallable
annually for grants to be used for the purposes enumerated in R. 1:28A-4(b)(1)-(4)
above; and

{3) to other entities deemed to be meritorious under the regulations of the Fund, the
balance of the funds avallable annually for grants to be used for the purposes enumerated
In R. 1:28A-4(b)(1)-(4) above.

The foregeing may be amended by the Supreme Court from time to time In the public Interest.

(d) General Powers. In addition to the powers conferred by these Rules on the Trustees, they shall have
the following general powers:

(1) to receive, hold, manage, distribute, and invest the funds received by the Fund and
such other funds as it may recelve by voluntary contribution or otherwise;

(2) to employ and compensate consultants, agents, legal counsel, and such other
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employees as they deem necessary and appropriate consistent with personnel policies of.
the Judiciary; and

{3) to monitor and insure compllance with the provisions of this Rule.

Note: Adopted as R, 1:2BA-5 February 23, 1988, to be effective March 1, 1988; renumbered as R. 1:28A-
4 and amended September 15, 1992, to be effective January 1, 1993.

1:28A-5. Confidentiality

All activities conducted and records made or maintained by the IOLTA Fund in connection with Its
operations under this rule shall not be disclosed, except that the IOLTA Beard is authorized to:

(a) Release such information as it may deem necessary ta carry out its respensibliities as prescribed by
this rule, including the identity of recipients and amounts and purposes of grant awards, and data
concerning participating financial institutions; and

(b) Release statistical and other Information in its annual report to the Supreme Court or as réquested by -
the Supreme Court.

Note: Former Rule 1:28A-5 redesignated as Rule 1:28A-4 September 15, 1992 to be effectlve January 1,
1993. New Rule 1:28A-5 adopted July 12, 2002 to be effective September 3, 2002.

* Notice to the Bar and Supreme Court Administrative Determination (see below)
Re: Amendments to Rules Governing the IOLTA Program {R. 1:28A)

Last September, the Supreme Court published for comment Rule amendment proposals that had been
presented by the Trustees of the IOLTA Program. Comments on the amendments were received and
revlewed by the Court. At the direction of the Court, IOLTA Trustees met in January with representatives
of the banking industry to discuss the proposed changes.

After consideration of the proposals and the comments they generated, the Supreme Court has adopted

modified amendments te Rules 1:21-6{a) and 1:28A. The amendments take effect March 1, 2003,

In addition to adopting the Rule amendments, the Court has prepared an Administrative Determination
that addresses the changes to the IOLTA Rules and Guidelines. The Administrative Determination 1s being
published simultaneously with this Notice and the Rule amendments.

Stephen W, Townsend, Esquire
Clerk of the Supreme Court
Dated: February 6, 2003

® 2006 The IOLTA Fund of the Bar of New Jersey
Site design by Voicenet.
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OHIO

RULE 1.15: SAFEKEEPING FUNDS AND PROPERTY

(a) A lawyer shall hold property of clients or third persons that is in a lawyer's possession
in connection with a representation separate from the lawyer's own property. Funds shall
be kept in a separate interest-bearing account in a financial institution authorized to do
business in Ohio and maintained in the state where the lawyer's office is situated. The
account shall be designated as a “client trust account,” “TOLTA account,” or with a
clearly identifiable fiduciary title. Other property shall be identified as such and
appropriately safeguarded. Records of such account funds and other property shall be
kept by the lawyer and shall be preserved for a period of seven years after termination of
the representation or the appropriate disbursement of such funds or property, whichever
comes first. For other property, the lawyer shall maintain a record that identifies the
property, the date received, the person on whose behalf the property was held, and the
date of distribution. For funds, the lawyer shall do all of the following:

(1) maintain a copy of any fee agreement with each client;

(2) maintain a record for each client on whose behalf funds are held that sets forth all of
the following:

(i) the name of the client;
(ii) the date, amount, and source of all funds received on behalf of such client;

(iii) the date, amount, payee, and purpose of each disbursement made on behalf of such
client;

(iv) the current balance for such client,

(3) maintain a record for each bank account that sets forth all of the following:
(1) the name of such account;

(ii) the date, amount, and client affected by each credit and debat;

(iii) the balance in the account.

(4) maintain all bank statements, deposit slips, and cancelled checks if prov1ded by the
bank, for each bank account;

(5) perform and retain a monthly reconciliation of the items contained in divisions (a)(2),
(3), and (4) of this rule.
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(b) A lawyer may deposit the lawyer's own funds in a client trust account for the sole
purpose of paying or obtaining a waiver of bank service charges on that account, but only
in an amount necessary for that purpose.

(¢) A lawyer shall deposit into a client trust account legal fees and expenses that have
been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses
incurred.

(d) Upon receiving funds or other property in which a client or third person has an
interest, a lawyer shall promptly notify the client or third person. Except as stated in this
rule or otherwise permitted by law or by agreement with the client or a third person,
confirmed in writing, a lawyer shall promptly deliver to the client or third person any
funds or other property that the client or third person is entitled to receive. Upon request
by the client or third person, the lawyer shall promptly render a full accounting regarding
such funds or other property.

(e} When in the course of representation a lawyer is in possession of funds or other
property in which two or more persons, one of whom may be the lawyer, claim interests,
the lawyer shall hold the funds or other property pursuant to division (a) of this rule until
the dispute is resolved. The lawyer shall promptly distribute all portions of the funds or
other property as to which the interests are not in dispute.

(f) Upon dissolution of any law firm, the former partners, managing partners, or
supervisory lawyers shall promptly account for all client funds and shall make
appropriate arrangements for one of them to maintain all records generated under division
(a) of this rule.

(g) A lawyer, law firm, or estate of a deceased lawyer who sells a law practice shall
account for and transfer all funds held pursuant to this rule to the lawyer or law firm
purchasing the law practice at the time client files are transferred.

(h) A lawyer, a lawyer in the lawyer's firm, or a firm that owns an interest in a business
that provides a law-related service shall:

(1) maintain funds of clients or third persons that cannot earn any net income for the
clients or third persons in an interest-bearing trust account that is established in an
eligible depository institution as required by sections 3953.231, 4705.09, and 4705.10 of
the Revised Code or any rules adopted by the Ohio Legal Assistance Foundation pursuant
to section 120.52 of the Revised Code.

(2) notify the Ohio Legal Assistance Foundation, in a manner required by rules adopted
by the Ohio Legal Assistance Foundation pursuant to section 120.52 of the Revised
Code, of the existence of an interest-bearing trust account;

(3) comply with the reporting requirement contained in Gov. Bar R. VI, Section 1(F).
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Comment

{1] A lawyer should hold property of others with the care required of a professional
fiduciary. Securities should be kept in a safe deposit box, except when some other form
of safekeeping is warranted by special circumstances. All property that is the property of
clients or third persons, including prospective clients, must be kept separate from the
lawyer's business and personal property and, if moneys, in one or more trust accounts. A
lawyer should maintain separate trust accounts when administering estate moneys. A
lawyer must maintain the records listed in division (a)(1) to (5) of this rule to effectively
safeguard client funds and fulfill the role of professional fiduciary. The records required
by this rule may be maintained electronically,

[2] While normally it is impermissible to commingle the lawyer's own funds with client
funds, division (b) provides that it is permissible when necessary to pay or obtain a
waiver of bank service charges on that account. The following charges or fees assessed
by an IOLTA depository may be deducted from account proceeds: (1) bank transaction
charges ( i.e., per check, per deposit charge); and (2) standard monthly maintenance
charges. The following charges or fees assessed by a client trust account depository may
not be deducted from account proceeds: (1} check printing charges; (2) not-sufficient-
funds charges; (3) stop payment fees; (4) teller and ATM fees; (5) electronic fund transfer
fees (i.e., wire transfer fees); (6) brokerage and credit card charges; and (7) other
business-related expenses, which are not part of the two permissible types of fees.
Accurate records must be kept regarding which part of the funds are the lawyer's.

[3] Lawyers often receive funds from which the lawyer's fee will be paid. The lawyer is
not required to remit to the client funds that the lawyer reasonably believes represent fees
owed. However, a lawyer may not hold funds to coerce a client into accepting the
lawyer's contention. The disputed portion of the funds must be kept in a trust account and
the lawyer should suggest means for prompt resolution of the dispute, such as arbitration.
The undisputed portion of the funds shall be promptly distributed.

[3A] Client funds shall be deposited in a lawyer's or law firm's IOLTA account unless the
lawyer determines the funds can otherwise earn income for the client in excess of the
costs incurred to secure such income ( i.e., net income). In determining whether a client's
funds can earn income in excess of costs, the lawyer or law firm should consider the
following factors: (1) the amount of the funds to be deposited; (2) the expected duration
of the deposit, including the likelihood of delay in the matter for which the funds are
held; (3) the rates of interest or yield at the financial institutions where the funds are to be
deposited; (4) the cost of establishing and administering non-IOLTA accounts for the
client's benefit, including service charges, the costs of the lawyer's services, and the costs
of preparing any tax reports required for income accruing to the client's benefit; (5) the
capability of financial institutions, lawyers or law firms to calculate and pay income to
individual clients; (6) any other circumstances that affect the ability of the client's funds
to earn a net return for the client. The lawyer or law firm should review its IOLTA
account at reasonable intervals to determine whether changed circumstances require
action with respect to the funds of any client,
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[4] Division (¢) also recognizes that third parties may have lawful claims against specific
funds or other property in a lawyer's custody, such as a client's creditor who has a lien on
funds recovered in a personal injury action. A lawyer may have a duty under applicable
law to protect such third-party claims against wrongful interference by the client. In such
cases, when the third-party claim is not frivolous under applicable law, the lawyer must
refuse to swrrender the property to the client until the claims are resolved. A lawyer
should not unilaterally assume to arbitrate a dispute between the client and the third
party, but, when there are substantial grounds for dispute as to the person entitled to the
funds, the lawyer may file an action to have a court resolve the dispute.

[5] [RESERVED]
[6] [RESERVED]

[7] A lawyer's fiduciary duties are independent of the lawyer's employment at a particular
firm or the rendering of legal services. Law firms frequently merge or dissolve. Division
(D) provides that whenever a law firm dissolves, the former partners, managing partners,
or supervisory lawyers must appropriately account for all client funds. This responsibility
may be satisfied by an appropriate designee.

[8] All lawyers involved in the sale or purchase of a law practice as provided by Rule
1.17 should make reasonable efforts to safeguard and account for client property.
Division (g) requires the lawyer, law firm or estate of a deceased lawyer who sells a
practice to account for and transfer all client property at the time the client files are
transferred.
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The Texas Access to Justice Foundation works closely with Texas banks.
to ensure their participation in the Interest on Lawyers® Trust Accounts
(IOLTA) Program. Per Supreme Court of Texas rules, IOLTA accounts
must be held at banks that pay interest rates comparable to sitilarly
situated accounts. Prime Partrier bariks go above and beyorid eligibility
requiremnents by paying at least 70 percent of the Federal Funds Target
Rate. The additional interest ensures more funding for legal aid.

Since September, the Federal Reserve has lowered the Target Rate from
5.25 to 2.25, which means IOLTA projections have dropped from $28

million to $12.5 million.

You can help by doing one the following:
1. Bank ata Prime Partner bank.
2. If you do business with a non-Prime Partner banlk, persuade the
bark to become a Prime Partner.
3. If you are employed by a non-Prime Partner bank, persuade the
bank to becoine a Prinie Partner.

IOLTA Prime Partners... Banking on Justice.

The Texas Access to Justice Foundation, administrater of the IOLTA Program, was:
created in 1984 by the Supreme Court of Texas. The Foundation grants millions of
dollars each year to legal aid organizations for the provision of free legal assistance to
poor Texans. These organizations help about 100,000 people each year with their civil
legal needs.

To learn more about IOLTA and the Prime Partner program, visit www.teajf.org
or. call 512.320.0099.

TEXAS | ACCESS « JUSTICE
FOUNDATION

“Who:are:the Prime Partnersin’
the Metroplex area?

The IGLTA Program Prime
Partner list cozitifiues to grow. Is
your bank 2 Prime:Partner?

Access 15t Capital Bank (Denton) |-

Amegy Bank of Texas
(Statewide}
Citibank Texas (Statewide)

Comerica Bank (Statewids)
Compass Bank (Statewide)

‘Coppermark Bank (Plano)
Pallas City Bank (Dallag)

First International Bank {Plano)
Tirst National Bank Southwest
@)

LegacyTexas Bank (Plaio)

‘Nexbank (Dallgs)

North Dallas Bank & Trust
(Dallas)

Northstar Bank of Texas

(Dentor)
OmniAmerican Bank (Ft. Worth)

PlainsCapital Bank (Statewide) -

Sterling Bank (Statewide)
Texas Brand Bank (Garland)
Town North Bank (Dallas)
VisionBank Texas (Richardson)

“Washington Mutual (Statewide)
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January 13, 2009

COURT ORDERS NEW CALCULATION FOR INTEREST ON "IOLTA' ACCOUNTS
Amends Rule 7 for Access to Justice Foundation

The Texas Supreme Court amended rules Tuesday that govern interest on lawyer-trust accounts to
battle dramatically declining interest income that helps finance state legal-assistance programs.

In 2006 the Court required banks holding Interest on Lawyer Trust Accounts (IOLTA) to pay
comparable rates to those accounts as they do for similar interest-bearing accounts. Among the
alternatives to achieve that, banks could utilize a "safe harbor" that pegged interest to the Federal
Reserve Bank's rate for overnight loans among banks.

But the Federal Reserve Bank's Federal Funds Transfer Rate - one benchmark by which banks may
pay interest on lawyer-trust accounts - is now set as a range from one-quarter of 1 percent to zero.

"Because the federal overnight bank-loan fate' is no longer a rate but a range, it no longer provides a
reasonable benchmark for comparability,” said Justice Harriet O'Neill, the Court's liaison to the Texas
Access to Justice Foundation, The Court created the foundation to raise money for legal-assistance
programs and {o supervise its distribution among legal-zid agencies across Texas.

The amended rule makes the benchmark rate the higher of 65 percent of the federal transfer rate, or
65-hundreds of 1 percent (0.65), for banks that choose the safe-harbor option.

"The rule as amended also affords the Foundation flexibility to determine the appropriate index
periodically, based on overall comparable rates in Texas,” Justice O'Neill said. "This will minimize the
need for further rule amendments as market conditions change.”

Revenue from the lawyer-trust accounts has fallen from $20 million in 2007, to slightly more than $12
million last year, to projected revenue this year of $1.5 million without the amendment. Justice O'Neill
predicted the amended benchmark calculation will raise this year's projected yield to $3 million, still far
below what is necessary to meet the increasing needs.

"Without the change,” she said, "the money we distribute to help the poor with their legal problems
would cover no more than overhead. And in this economy, when more and more clients face
foreclosures, fallout from the hurricanes, and other hardships that may demand legal help, this rule
change is a slight but needed boost."

Link to order
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MAYADRA FUHNEME SOURT

MEMORANDLUM

From: Kristina Marzec

To: Access to Justice Commission

Date: February 5, 2009

Re: Standing Committee Reports

The Committees will provide verbal reports on ongoing projects assigned as outlined below.

1. Communications

Committee convened on 11/7/08, 12/19/08, 01/07/09, and 01/14/09
Next Meeting: February 27, 2009 3 pm {conference call)

Needs Assessment Marketing

Public Interest Lecture Series

Recruitment and Retention
LRAP- w/Development
Fellowships- w/Legal Services Delivery (LSD)
Benefits and Salaries- LSD

Mandatory Reporting- review forms

Website expansion

2. Legal Services Delivery

Committee convened on 12/08/08, 01/07/09
Next meeting: March 3, 200% 11 am (conference call)

LRAP

Division of Aging Funding concerns

Court Posted Fees

Nye County

Real Estate Escrow Funds

Recruitment/Retention
2009 Fellowship- Thronson
LRAP- work group Lynn, Anna, Val, ask Judge Dahl)
Retirement/benefits/salaries- Paul

Cy Pres-Paul

3. Development Committee Report

Committee convened on 11/19/08, 01/13/09
Next meeting: February 24, 2009 2 pm {(conference call)

Pro Bono Recognition
Pro Bono Week- also with Communications
State Wide Award- Renee
Nevada Lawyer
Emeritus- Kimberly
Self Help
Standardized Forms-Justice Douglas, Chair, Supreme Court Library Commission
Hotlines, continuum of care issues, Standardized Reporiing (provider statistics), Law Firm initiatives
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ABA Hearings on the Delivery of Legal Service through Technology
ABA/NLADA Equal Justice Conference, May 9, 2008, Minneapolis, MN
Report by Valerie J. Cooney, Esq.

The ABA Standing Committee on the Delivery of Legal Services held hearings on the use of
technology to provide personal, civil legal services over the Internet and the policies that govern that
use. Specifically, the Committee examined:

1. The range of providers who are using technology to provide legal services through the
Internet and the scope of those services.

2. The benefits and detriments that have resulted from the use of technology to provide legal
services over the Internet.

3. Emerging trends and possible future directions of technology providing legal services via
the Internet; and

4. The policies and authorities (rules, statutes, case law, ethics opinions, etc.) that have
emerged to govern the use of technology for the delivery of legal services and whether those
policies are consistent with the need to balance consumer protection with access to affordable
legal services and justice,

The hearing generated a good deal of interest on the part of those presenting and took place
from 12:00 p.m. to 4:30 p.m. The recorded testimony can be heard on the ABA’s website at:

www.abanet.org/legalservices/delivery/techhearings.html along with the testimony from subsequent
hearings held on Aug. 8 and September 26, 2008. The speakers at the May 9 hearings included:

Richard Zorza, Self-Represented Litigants Network

Lisa Coploys, Hlinois Legal Aid Online

Cynthia Vaughn, Ohio Legal Assistance Foundation

A.J. Tavares and Bill Tanner, Orange County Legal Aid Society

LV. Ashton, PS Technologies, Inc.

Sarah Galligan, Dakota County Judicial Center and Charlie Dyer, Consultant
Kathleen Brockel, Legal Services National Technology Assistance Project
Mark O’Brien, ProBono.net

Katrina Zabinski, Minnesota Statewide Self-Help Services

Glenn Rawdon, Legal Services Corporation

Ken Penokie, Legal Services of Northern Michigan, and John Freeman, Minnesota Legal
Services Coalition

LaVern Pritchard, LawMoose.com

Of the above speakers, those that were the most interesting and that may warrant further study:
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Richard Zorza, Self-Represented Litigants Network

Mr. Zorza is the coordinator of the Self-Represented Litigation Network, was the organizer of
the 1998 LSC Technology and Access Summit, consultant to tech access organizations such as Pro
Bono Net.

Issue: Mr. Zorza identified the issue as regulation of use of technology in delivery of legal
services and warmns that a highly regulated environment is a deterrent to innovation, the enemy of
access and reflects a failure to see the benefits of technology and will undercut innovation.

Benefits: Technology radically increases the number of people served, with marginal costs of
service after initial investment. With Bar Assoc.’s support they will be seen as supporters of access
to the legal system rather then deterrents of access.

Principles to Guide Regulation: The regulatory environment should not protect short term
goals, but look beyond to protection of competence of service; must take into account the need for
access, the impact on access and must balance the risk of harm vs. benefit of access. Regulations
must aim to protect zealousness, confidentiality, competency, not intermediate goals and must be a
process to increase social justice. Must move away from all or nothing attorney/client relationship to
a limited scope representation.

Lisa Coploys, Illinois Legal Aid Online

Illincis Legal Aid Online is an organization formed by the State’s legislature upon
recommendation of ways to better serve the legal needs of llinois citizens. The organization is
charged with the use of technology to better serve the legal needs identified. The program is funded
by IOLTA (Y2 of funding), the Illinois State Bar Foundation and other funders. The online project
gained the state bar’s support by meeting with them, educating them on need, involving them in the
development of programs and providing assurances against the unfair practice of law.

Three (3) attorneys manage the program, develop content, manage an automated document
assembly program, oversee an online self-help center and work with outside partners to develop
resources. Their constituents include the legal community, the population living on low and limited
incomes, the court systems, clerks and legal advocates. The program offers training and practice
support for legal aid advocates and system navigators.

The website is visited over 70,000 times per month at a cost of .60 cents per visit. The
program is considering moving on to conduct on-intakes, triage and other services including legal
assistance where users can talk to an attorney or navigator when they get stuck.

This speaker did not address the issue of future regulation by the ABA of the use technology
in the delivery of legal scrvices.

Cynthia Vaughn, Ohio Legal Assistance Foundation

Ms. Vaughn is the Statewide Technology Manager. OLAF is a non-profit created by the
Ohio legislature in 1994, is Ohio's IOLTA funder and accounts for 60% of legal aid providers
funding in Ohio. OLAF’s mission is to assure that resources, programs and services exist statewide
to serve the unmet needs of Chio’s poor. OLAF leads an effort to support and expand emerging uses
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of technology to support the work of legal aid advocates, pro bono volunteers and pro se litigants.

OLAF hosts Ohio’s legal services website that provides legal education materials and
assistance with finding /connecting with local legal aid programs. The website is not an all inclusive
self-help website but is intended to improve access to justice, and provide higher quality, more
efficient delivery of legal services. The site also offers access to HotDocs Document Assembly and
A2} Author (civil protection orders and advance directives).

Benefits of use of technolo gy: 1) Open and easy access to legal education 24/7; and, 2) open
and easy access to a variety of services information (including legal services programs, pro bono
programs and other agencies).

Detriments of use of technology: 1) Public users “expect” to be able to find a form and submit
it [to the court]; they assume that the form is all they need; 2) systems can go down, causing
frustration; 3) risk of pro se users misidentifying or misunderstanding their issue(s), thus not able to
get to the right resources; 4) risk of “missing” the root cause of the problem versus focus on a
symptom (e.g. person being evicted because they were refused SSI).

Emerging trends and directions: Those who go online will continue to push the need for
service delivery using technology: 1) Internet penetration has reached 73% of American adults; 2)
commercial entities are taking root (e.g. Legal Zoom, Google, MSN, Yahoo, etc.); 3) Cyber-
squatting continues to threaten provider websites; 4) the public “expects” to have access to legal
services regardless of the time of day, so initiative such as online intake have become an essential
way to extend access beyond regular business hours.

Policies to govern the use of technology: 1) Provide access to court rules and guidelines; 2)
require technology “baselines” as possible funder grant conditions to ensure appropriate, reliable and
relevant reporting of program activity; 3) for the public, being clear about what information is
available online versus what constitutes legal advice is key in maximizing technology in delivery of
services.

LV. Ashton, PS Technologies, Inc.

PS Technologies, Inc., is a national web-services provider. National trend 1)} to use
technology for delivery and enhancement of legal services of all types, with many statewide systems
being put in place; 2) to use technology for knowledge/information management including content
and how it is integrated into the community and distributed. Assists knowledge seckers and givers to
connect. New systems will bring knowledge to the user rather than them having to seek and find.
This is the Web 2.0 concept.

The opportunity for the legal community is great, easy to do because there haven’t been uses
of this technology in the past. Content is the goal and distribution of information.

Mark O'Brien, ProBono.net
Also a web-services provider, Mr. O'Brien talked about 2 major initiatives they were
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developing: 1) Online document assembly known as NPADO [allows legal aid groups to do simple
online intake and assessment templates]; and, 2) “live-help”, an online interactive chat program
allowing for questions and answers in real time. Upcoming innovations include integration of online
services on the desktop of advocates, a bench officer self help module which allows court officers to
review documents filed from online forms, cross jurisdiction (multiple states) format with integrated
document assembly.

Conclusion

Technology based services discussed included: Hotlines, websites with web based intake
procedures, document preparation (with election to have attorney review), virtual self-help centers,
legal information and advice, forms, fact sheets, court rules, lawyer referral and pro bono support,
advocate training and support, email and blog components for multiple uses, online clinics with
video and live presentations, data collection.

Speakers came from very different programs, some with exclusively business interests, while
others were differing forms of legal information and service delivery, some operating entirely web-
based programs regulated largely by internal procedures, rules and protocols. It is clear that
technology currently plays a significant role in the delivery of legal services to the poor in many
regions of the country. It is fair to say that this trend is in its infancy and that technology will be the
leading means of providing legal information, assistance and support. Private firms appear to be far
in front of the curve in use of technology, offering in-house webinars and podcasts for clients only.

The future of legal information/education, communications and legal services may one day
include efiling in courts and agencies, electronic appearances, and web hearings via live streaming,
Presently the Web offers means for improved case management and client involvement via client
email, with embedded documents and case files, internal blogs [interoffice delivery, embedding of
documents for review, conflicts check, etc.] and external blogs [to provide clients with information
on the law, recent events, case status]. The internet will serve as a key format for the delivery of
many types of services, as a referral tool, resource for other attorneys and for the public.
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IN THE SUPREME COURT OF THE
STATE OF NEVADA

IN THE MATTER OF THE CREATION OF THE NEVADA SUPREME COURT
Access 10 JUsTICE COMMISSION.

ADKT 394

ORDER CREATING THE NEVADA SUPREME COURT ACCESS TO

JUSTICE COMMISSION AND ADOPTING RULE 15 OF THE
SUPREME COURT RULES

WHEREAS, the Honorable Robert E. Rose, Chief Justice of the Nevada
Supreme Court, and the Honorable Nancy A. Becker, Justice of the Nevada
Supreme Court, have petitioned this court on its administrative docket to adopt
a rule creating the Nevada Supreme Court Commission on Access to Justice;
and

WHEREAS, this court agrees with the petition’s allegations regarding the im- '

portance of access to justice in a democratic society; the lack of sufficient ac-
cess to justice for thousands of Nevada citizens of limited means despite the
efforts of numerous public and private organizations, attorneys, and other in-
dividuals; the critical need for statewide strategic planning and coordination
of efforts to expand services and improve access to justice; and the effective-
ness of supreme court commissions on access to justice created in other ju-
risdictions to respond to similar challenges; and

WHEREAS, it therefore appears to this court that amendment of the Supreme
Court Rules is warranted to establish a permanent Supreme Court
Commission on Access to Justice; accordingly,

IT Is HErEBY ORDERED that new Rule 15 of the Supreme Court Rules shall
be adopted and shall read as set forth in Exhibit A.
It Is FURTHER ORDERED that this new rule shall be effective immediately.
The clerk of this court shall cause a notice of entry of this order to be pub-
lished in the official publication of the State Bar of Nevada. Publication of
this order shall be accomplished by the clerk disseminating copies of this
order to all subscribers of the advance sheets of the Nevada Reports and all
persons and agencies listed in NRS 2.345, and to the executive director of the
State Bar of Nevada. The certificate of the clerk of this court as to the ac-
complishment of the above-described publication of notice of entry and dis-
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semination of this order shall be conclusive evidence of the adoption and pub-
lication of the foregoing rule amendment.
Dated this 15th day of June, 2006.

BY THE COURT
'ROBERT E. Rosg, Chief Justice

NaNCY A. BECKER A. WILLIAM MAUPIN
Associate Justice Associate Justice

Mark GIBBONS MicHAEL L. DOUGLAS
Associate Justice Associate Justice

JAMES W. HARDESTY RON D. PARRAGUIRRE
Associate Justice Associate Justice
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EXHIBIT A
NEW RULE 15 OF THE SUPREME COURT RULES

Rule 15, Commission on Access to Justice.

1. Creation, purpose. The supreme court shall appoint a commission on
access to justice. The commission shall:

(a) Assess current and furure needs for civil legal services for persons of
limited means in Nevada.,

{(b) Develop statewide policies designed to support and improve the deliv-
ery of legal services.

{c} Improve self-help services and opportunities for proper person litigants
and increase pro bono activities.

(d) Develop programs to increase public awareness of the impact that lim-
ited access to justice has on other government services and on society.

(e} Investigate the availability of and pursue increased public and private
financing to support legal services organizations and other efforts to provide
legal services to persons of limited means.

(f} Recommend legislation or rules affecting access to justice to the
supreme court.

2. Composifion. The access to justice commission shall be composed of
the chief justice of the supreme court or the chief justice’s designate and the
following members, to be appointed by the supreme court o four-year terms:

(a) One district judge each from the Second and the Eighth Judicial District
Courts. At least one of those judges must be assigned to the family division of
the district court.

(b) One additional disirict judge to be selected from the First, Third,
Fourth, Fifth, Sixth, Seventh, or Ninth Judicial District Courts.

(c) One limited jurisdiction judge, who shall serve as liaison to the Nevada
Judges Association.

(d) One representative designated by the Nevada Attorney General.

(e) One representative each from the City of Las Vegas Senior Citizens Law
Project, Clark County Legal Services/Pro Bono Project, the Eighth Judicial
District Pro Bono Foundation, Nevada Legal Services, Volunteer Attorneys for
Rural Nevadans/Domestic Violence Project, the Washoe Access to Justice
Foundation, the Washoe County Senior Law Project, and Washoe Legal
Services/Pro Bono Project.

(f) One representative each from the Clark County Bar Association, the
State Bar of Nevada, and the Washoe County Bar Association,

(g) One representative from the clinical program at the William S. Bovd
School of Law of the University of Nevada, Las Vegas.

(h} Two persons who are not members of the legal profession.

The commission may appoint nonvoting members, including, but not limited
to, judges and representatives from other direct service providers, county bar
associations, and neighborhood pro bono projects.

EY
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3. Meetings. The commission shall meet at least semi-annually and
shall have additional meetings, as the commission deems appropriate. The
commission may form separate subcommittees to address specific issues.

H

3P0, Carsont Crry, Nevapa, 2006 L

{.: .
{4

000228



TAB 7

000229



MEUAOA BUARLHE DOURT

MEMORANDUM

From: Kristina Marzec

Date: February 5, 2009

Re: 2009 Calendar to date

Quarterly Commission Meetings:

February 5, 2009 1:30-5
April 28, 2009 1-5

July 10, 2009 1-5
October 9, 2008 1-5

Carson Gity: AOC Conference Room, 2" Floor
Supreme Court Building
201 8. Carson St.
Carson City, NV 89701

Conference Call info: 1-866-779-0774 *1(043736*
AOC Main number: 775-684-1700

Bridge the Gap

-INTRODUCTION TO NV PRACTICE AND PROCEDURE
(Bridge the Gap)

Reno, NV —Woed., Feb 11 — Atlantis

Las Vegas, NV — Feb 13 — Bally's

9:00 a.m. to 4:45 p.m. — & hours CLE (incl. 1 hr ethics)

Committee Conference Call Meetings:

February 24, 2 pm- Development
February 27, 3 pm- Communications
March 3, 11 am- Legal Services Delivery

To: Access fo Justice Commission

Las Vegas:

ADC Conference Room, 17" Floor
Regional Justice Center
200 Lewis Ave., 17th Floor
Las Vegas, NV 89101

Professionalism Summiit & Tentative Statewide Pro Bono Awards

April 2009

Egqual Justice Conference — Orlando, Florida
May 14-16 (Chairs meetings May 16)

National Pro Bono Week

October 25-31
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EJC Home Page

Agenda ata
Glance

Conference
Qverview

Conference
Registration

Conference
Regisiration
Discounts

Conference
Cancellation
Policy

Hotel Registration

Networking

Poster Session

Scholarships

Things To
See and Do

Transportation

Join Conference -
Email List

View Workshop
Materials Archive

<oy
A\EQUAL JUSTICE CONFERENCE
L

Gl
. " DErENDER
AssociaTion

The 2009 Equal Justice Conference

The 2009 Equal Justice Conference will be held
May 14 - 16, 2009
in Orlando, Florida
at the DoubleTree Hotel at the Entrance to Universal Orlando

Conference Hotel

DoubleTree Hotel at the Entrance to
Universal Orlando
5780 Major Blvd
Oriando, FL 32819
407-351-1000

Room Rate: $135 single/double per night
Reservation Cut-off date: Aprit 14th, 2009

Click here to reserve your room:

http://doubletree.hilton.com/en/dt/groups/per
~-ABA-20090511/index.jhiml

Orlando Discount Page

Conference Overview

Vosor  F sKEERw!
do/Orange County Convention and
Visitors Bureau, Inc.®

The Equal Justice Conference brings
together all components of the legal
community to discuss equal justice issues
as they relate to the delivery of legal
services to the poor and low-income
individuals in need of legal assistance. The
emphasis cof this Conference is on
strengthening partnerships among the key
players in the civil justice system. Through
plenary sessions, workshops, networking
opportunities and special programming, the
Conference provides a wide range of
learning and sharing experiences for all
attendees.

Pro bono and legal services program staff,
judges, corporate counsel, court
administraters, private lawyers, paralegals,
and many others attend this event. The
main Conference will celebrate the ongoing
collaboration between pro bono and legal
services; explore additional partnerships
that must be created, the resources that
must be tapped, and the new issues facing
clients.
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Defending Liberty
Pursuing fustice

Print This Page | Close Window

Standing Committee on

& ¥ YPro Bono & Public Service

" and the Center for Pro Bono

Division for Legal Services

Celebrate Pro Bono

National Pro Bono Celebration

October 25 - 315t 2009

Countdown to the Celebration
263 Days 09 Hours 08 Minutes 14 Seconds

Resources

The National Pro Bono Celebration Working Group is hard at work on developing a set of
resources that will help you plan your celebration events. For now, check out these ideas.

2008 Pro Bono Week: Do Right! (The Chicago Bar Association and the Chicago Bar Foundation)
National Pro Bono Week 2008 (September 15-20, 2008 Locations Throughout Canada)
National Pro Bono Week 2008 (ProBonoUK)

Volunteering

To find the program that is best for you, use the National Pro Bono Volunteer Opportunities
Guide, a joint project of the ABA Standing Committee on Pro Bono and Public Service, its
project, the ABA Center for Pro Bono, and Pro Bono Net,
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Find other Pro Bono oppoeriunities

Honorary Advisory Committee Members

The Standing Commitiée on Pro Bono and Public Service has invited leaders of the judicial,
legal education and bar communities to show their support for the National Pro Bono
Celebration by serving as members of an Honorary Advisory Committee. Click on the links
below to see a partial list of those who have agreed to serve.

o ABA Ieaders Past and Present
e Bar Presidents
e Law School Deans

e State Supreme Court Chief Justices

e Law Firms
¢ Standing Committee on Pro Bono and Public Service

We Are Committed To Celebrate!

Review the list of groups that have committed to hold at least one celebration event during
October 25-31, 2009.

Review the List of Groups Planning Celebrations

Clickt HERE to register vour group?s participation..

Pro Bono Celebration News

s Victoria M. Almeida, President-Elect of the Rhode Island Bar Association, intends to make the
Pro Bono celebration in 2009 a key part of her message and theme when she assumes the
Presidency of the Rhode Island Bar on July 1,2009.

e Columbia University Law School Announces Three Programs as Part of Pro Bono Celebration
o Pro Bono Week Goes International, as Canadian Bar Joins the Celebration

o Top National Firms to Take Part in the National Pro Bono Celebration
Among the firms which have already confirmed their participation in the October 25-31 Pro Bono
Celebration are: ‘

Akin Gump Strauss Hauer & Feld
Bingham McCutchen LLP

Brown Rudnick LLP

DLA Piper USLLP

Faegre & Benson LLP

Fenwick & West LLP

Foster Pepper'PLLC

Fredrikson & Byron, P.A.
Howrey LLP

Kramer Levin Naftalis & Frankel LLP
Seyfarth Shaw LLP

c 0O 0 0O 0 O 0o O O 0 0
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o Sheppard Mullin Richter & Hampton LLP
o Steptoe & Johnson
o WilmerHale

e Click here to be added to the e-mail list of National Pro Bono Celebration supperters and participants.

Sitemap | Contact Us

Updated: 1/16/2009

This page was printed from: http://www.abanet.org/legalservices/probono/celebrate/home.shtmi#

Close Window

© 2009. American Bar Association. All Rights Reserved. ABA Privacy Statement
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2008/2009 PROGRAMS AND PROJECTS

ACCESS TO JUSTICE COMMISSION
Updated 1.12.09

501 (C) 3. ON HOLD pending NLF relationship decision
o Develop conflict policy and scope of lobbying/legislative activities
ATJC PR efforts

Attorney recognition programs
o Tentative statewide event, April 2009
o National Pro Bono Week October 21, 2009, Plan state-wide events.

- Court posted fees
Cy Pres funding ,
Emeritus Attorney Program. Providers to develop working program and work with Director to
implement operating rules and develop comprehensive plan to solicit participation. Tap eligible out of state
attorney resources.

IOLTA Comparability. Negotiate with banks to join preferred list. Recommend potential rule changes
to enforce comparability through amendment to SCRs (likely 217). Expand marketing plan.

Law firm initiatives
o Follow through with large law firms, responders and non-responders
o Identify future plan for medium and small firm meetings

Lawyer recruitment and Retention

o Loan repayment assistance program

o Fellowships- One for 2009

o Retirement/benefits/salary enhancement

o Public Interest Lecture Series. Define goals and objectives of the series
Legal Needs Assessment

o Marketing plan development and roll-out

" NLF and the ATJC. Finalize forward relationship between NLF and the ATJC as potential investment
and/or fundraising arm '

Rule changes (potential)

o |OLTA Comparability

o Donations under 6.1

o NLF as fundraising and investment arm of the Commission

o Unbundled legal services (potential state-wide rule)
Rural legal services delivery

o Create subcommittee and follow implementation of ADKT 424
Self-Help initiatives

o Participate in RJC Self-help roll-out

o Standardized Forms: Coordinate with Supreme Court Library Commission
Statewide fundraising. (Pending 501(c)(3) decision)
Uniform Reporting. Develop a standardized reporting system for legal services provider statistics

Website. Director to work with Committees to develop consumer resource section (links to statewide
available resources) with potential for separate website in future
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CENTER
for Access to Justice Initiatives

Access to Justice Headlines November 17, 2008

New at www.ATJsupport.org

New Funding for Arizona Legal Aid Programs from Pro Hac Vice Rule. The
Arizona Supreme Court has amended its rule allowing out-of-state lawyers to
practice on a limited basis, increasing the pro hac vice fee by 15 percent. The
additional revenue will be distributed by the Arizona Foundation for Legal
Services and Education to fund organizations providing civil legal services.

Minnesota State Bar Association Resolution in Support of Legal Aid. The
Minnesota State Bar Association has adopted a resolution affirming its support
for pro bono and public interest work. The resolution comes in response to a joint
report by the U.S. Department of Justice Office of Inspector General and Office
of Professional Responsibility finding that many lawyers were likely rejected for
prestigious DOJ appointments due {o affiliations with various public interest
organizations or activities deemed politically suspect, including Minnesota legal
aid and public defender programs. The Bar opposes attempts to define public
service as ideological, and states its opposition to employment practices by
government agencies that may discourage this work.

Chief Justices and Court Administrators Access to Justice Resolution. At

their joint annual meeting, the Conference of Chief Justices and the Conference

of State Court Administrators adopted a resolution supporting court leadership in
- ensuring access to civil justice.

ABA President’s Blog on Access to Justice. ABA President Tommy Wells is
maintaining a web log in which he discusses events and activities relating to
access to justice, diversity, the rule of law, and the independence of the bar and
judiciary, the areas on which he is focusing during his presidency.

Report on Legal Aid Salaries. According the 2008 Public Sector and Public
Interest Attorney Salary Report issued by the National Association for Law
Placement (NALP), civil legal aid lawyers are still the lowest paid in the
profession. The median entry-level salary for a legal services attorney is $40,000;
at-11-15 years of experience, the median is $60,000. The 2008 Associate Salary
Survey, a companion report by NALP, shows that the median salary for a fifth-
year associate ranges from $99,000 to $183,000 depending on firm size.
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West Virginia Incoming Chief Justice Remarks on Access to Justice. State
Supreme Court Justice Brent Benjamin spoke at a luncheon sponsored by Legal
Aid of West Virginia of his plans to focus on expanding access to civil justice
during his upcoming year as Chief Justice.

District of Columbia Legal Needs Report. On October 7, the District of
Columbia Access to Justice Commission released Justice for All? An

- Examination of the Civil Legal Needs of the District of Columbia's Low-Income
Community. The report reviews legal needs in nine areas of law (consumer,
education, employment, estate planning, family, public benefits, health/disability,
housing, and immigration) and the legal services network's capacity to meet
those needs. It provides ten recommendations to improve the provision of civil
legal services to the District’s low-income residents.

New Montana State Bar Equal Justice Award. The Montana State Bar has
created a new award to be given annually to a judge for efforts o expand access
to justice. The new award is named in honor of retiring Chief Justice Karla Gray,
who is its first recipient. This is the Montana State Bar’s first award for judicial
efforts.

Civil Right to Counsel E-Newsletter. The National Coalition for a Civil Right to
Counsel has released its new quarterly e-newsletter, covering advocacy efforts
toward a civil right to counsel. The inaugural October 2008 issue and information
on free subscription are available at www.civilrighttocounsei.org/news/newsletter
(link available from www.AT Jsupport.org).

New Maryland Access to Justice Commission. The Maryland Access to
Justice Commission, chaired by retired Court of Appeals Judge Irma Raker, held
its first meeting on October 20, with New Hampshire Chief Justice John
Broderick, Jr., as keynote speaker. Executive Director Pamelo Cardullo Ortiz
joins the Commission from her prior position as Executive Director of Family
Administration at the Administrative Office of the Courts.

National Pro Bono Celebration. A national week-long celebration of pro bono is
scheduled for October 25-31, 2009. Advisory Committee members for the event

include state Bar Presidents, state Chief Justices, past and present ABA leaders,

law school Deans, law firms, and the ABA Standing Committee on Pro Bono and
Public Service. Thirty law firms, bar associations and pro bono programs across
the country have signed up to host events thus far.

California Pro Bono Summit. A strategic planning event on pro bono was co-
sponsored on November 6 by the State Bar's Standing Committee on the
Delivery of Legal Services and the Public Interest Clearinghouse. Over sixty law
firm pro bono partners and coordinators participated in sessions on family law,
rural delivery, coordination and best practices. Working groups were established
fo implement the ideas generated at the Summit.
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South Carolina Access to Justice Hearings. The South Carolina Access to
Justice Commission has completed a series of statewide hearings on barriers to
civil justice, culminating in a final hearing at the state Supreme Court on
November 5. South Carolina Public Broadcasting will air a television and a radio
show based on the hearings on December 11. Initial findings address access
issues and offer recommendations in the following areas: legal services, self-
represented litigants, domestic relations, communication, and foreclosures. The
state Supreme Court has already approved a divorce packet for self-represented
litigants and signage for Clerk of Court’s offices setting forth what clerks can and
cannot do for self-represented litigants.

ABA Judges Journal Second Special Issue on Access to Justice. The Fall
issue of the ABA Judges Journal continues the special focus of the Summer
issue on Access to justice issues. It includes an article on creating a culture of
support for legal aid by Deborah Hankinson, Chair of the ABA Standing
Committee on Legal Aid and Indigent Defendants; a case study of the District of
Columbia Access to Justice Commission by Chair Peter Edelman; and a report
on efforts to help self-represented litigants in Wisconsin by Chief Justice Shirley
Abrahamson. Some articles are available online and the full issue may be
downloaded by ABA Judicial Division members.

Petition for Wisconsin Access to Justice Commission. The Wisconsin
Supreme Court will consider in mid-December a petition from the Wisconsin
State Bar to create an Access to Justice Commission. The petition incorporated
the State Bar’'s Access to Justice Study Committee Report, which found that
approximately 80 percent of households with a legal need go without legal
assistance. The proposed Commission would be made up of 17 members
appointed by the Court.

Minnesota Campaign Supporting Court Funding, Legal Aid, and Public
Defenders. The Minnesota State Bar Association, the state courts, legal aid
providers and public defenders have joined forces to lobby for funding necessary
to keep the state justice system intact in the face of a looming state budget
deficit. The Bar Association has created a new networking site for attorneys,
"1000supporters.org” to keep them informed of developments on the justice
system during the legislative session.

All items are posted at www.ATJsupport.org. For additional information, contact
Bob Echols, ABA Center for Access to Justice Initiatives, echols@suscom-
maine.net.
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