IN THE SUPREME COURT OF THE STATE OF NEVADA

IN THE MATTER OF AMENDMENTS | ADKT 533

TO SUPREME COURT RULE 78.5 :

REGARDING IMPLEMENTATION OF - FILED
RANDOM TRUST ACCOUNT
COMPLIANCE AUDITS, : FEB 27 2018

ORDER SCHEDULING PUBLIC HEARING
AND REQUESTING PUBLIC COMMENT

On February 21, 2018, the Board of Governors of the State Bar
of Nevada filed a petition to propose Supreme Court Rule (SCR) 78.5 to
authorize the State Bar to conduct random trust account compliance audits
of active attorneys licensed in Nevada. The proposed rule is attached as
Exhibit A.

The Nevada Supreme Court will conduct a public hearing on
the petition on Monday, April 2, 2018, at 3:00 p.m. in the Nevada Supreme
Court Courtroom, 408 East Clark Avenue, Las Vegas, Nevada. The hearing
will be videoconferenced to the Nevada Supreme Court Courtroom, 201
South Carson Street, Carson City, Nevada.

Further, this court invites written comment from the bench,
bar, and public regarding the proposed amendments. An original and 8
copies of written comments are to be submitted to: Elizabeth A. Brown,
Clerk of the Supreme Court, 201 South Carson Street, Carson City, Nevada
89701 by 5:00 p.m., March 26, 2018. Comments must be submitted in hard-
copy format. Comments submitted electronically will not be docketed.
Persons interested in participating in the hearing must notify the Clerk no

later than March 26, 2018.
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Hearing date: April 2, 2018, at 3:00 p.m.

Supreme Court Courtroom

408 East Clark Avenue
Las Vegas, Nevada 89101

Comment deadline: March 26, 2018, at 5:00 p.m.
Supreme Court Clerk’s Office
201 South Carson Street
Carson City, Nevada 89701

DATED this Ak day of February, 2018.

Dﬁé , Cd.

Vd

cc:  Vernon Leverty, President, State Bar of Nevada
Kimberly Farmer, Executive Director, State Bar of Nevada
All District Court Judges
Clark County Bar Association
Washoe County Bar Association
First Judicial District Bar Association
Administrative Office of the Courts
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EXHIBIT A _
Rule 78.5. Maintenance of trust funds in approved financial institutions;
overdraft notification.

1. Clearly identified trust accounts in approved financial institutio
required. llr

(a) Maintenance of Approved Trust Account. Active members of the State B
of Nevada shall deposit all funds held in trust in this jurisdiction in accordance wi
S.C.R. [+65] 217 in accounts clearly identified as “trust” or “escrow” accounts,
referred to herein as “trust accounts,” and shall take all steps necessary to info
the depository institution of the purpose and identity of the accounts. Funds held i
trust include funds held in any fiduciary capacity in connection with
representation, whether as trustee, agent, guardian, executor or otherwise. Lawyer
trust accounts shall be maintained only in financial institutions approved by
State Bar. :

(b) Maintenance of Trust Account Records. Every lawyer engaged in
practice of law in the State of Nevada shall maintain and preserve for a period of gt
least five years, after final disposition of the underlying matter, the records of
accounts, including checkbooks, cancelled checks, check stubs, vouchers, ledgers,
journals, closing statements, accountings or other statements of disbursements
rendered to clients or other parties with regard to trust funds or similar equivalent
records clearly and expressly reflecting the date, amount, source, and explanatio
for all receipts, withdrawals, deliveries and disbursements of the funds or other
property of a client, and make such records available to the State Bar for inspection |
upon request. :

(c) Trust Account Audit. Every lawyer actively engaged in the practice of la
in the State of Nevada is subject to random compliance audit of the lawyer’s trust

account and shall promptly cooperate with the State Bar’s requests for informatiof-_l
regarding the same. :

2. Overdraft notification agreement required. A financial institutioh
shall be approved as a depository for lawyer trust accounts if it files with the State
Bar an agreement, in a form provided by the State Bar, to report to the State Bar
counsel whenever any properly payable instrument is presented against a lawyer
trust account containing insufficient funds, irrespective of whether or not the |
instrument is honored. The State Bar shall establish rules governing approval ang
y
y

termination of approved status for financial institutions, and shall annually publis|
a list of approved financial institutions. No trust account shall be maintained in an
financial institution that does not agree to so report. Any such agreement shall appl
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to all branches of the financial institution and shall not be cancelled except upo
thirty days notice in writing to the State Bar.

3. Overdraft reports. The overdraft notification agreement shall provide
that all reports made by the financial institution shall be in the following format:

(a) In the case of a dishonored instrument, the report shall be identical to the
overdraft notice customarily forwarded to the depositor, and should include a copy
of the dishonored instrument, if such a copy is normally provided to depositors;

(b) In the case of instruments that are presented against insufficient funds byt
which instruments are honored, the report shall identify the financial institution, thﬁ
lawyer or law firm, the account number, the date of presentation for payment, an
the date paid, as well as the amount of overdrafi created thereby.

4. Timing of reports. Reports under paragraph 3 shall be mad
simultaneously with, and within the time provided by law for notice of dishonor, if
any. If an instrument presented against insufficient funds is honored, then the repo
shall be made within five banking days of the date of presentation for payment
against insufficient funds. '

5. Consent by lawyers. Every active member of the State Bar shall, as }a
condition of maintaining active membership in the State Bar, be subject t
[eonclusively-deemed-to-have-eonsented-to] the reporting, audit, and productio
requirements mandated by this Rule.

(a) Certification of compliance with this Rule and consent. shall b
acknowledged as part of every active member’s annual licensing form. A memb
shall immediately file with the State Bar an updated certificate of compliance an
consent upon:

(1) any change of law firm affiliation;

(2) opening of any trust account with a financial institution; or

(3) the utilization of any trust account for which there is no certificatio
and consent on file with the State Bar for said active member.

6. Costs. Nothing herein shall preclude a financial institution from chargin
a particular lawyer or law firm for the reasonable costs of producing the reports an
records required by this Rule. 1

7. Financial institution immunity. A financial institution shall not be liabl
for damages to any person or entity for any erroneous overdraft report filed in gooG
faith or for the unintentional failure to comply with this Rule. '

8. Definitions. For purposes of this Rule:

(a) “Financial institution” includes a bank, savings and loan assomatlon credijt
union, savings bank, and .any other business or person located in this state that
accepts for deposit funds held in trust by lawyers.

(b) “Properly payable” refers to an instrument which, if presented in the normgl
course of business, is in a form requiring payment under the laws of this jurisdiction).
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9. Suspension for non-compliance. All active members shall meet
certification and consent requirements of this rule within 30 days of the effeéti\:E
date of this rule or of becoming an active member of the State Bar. Active membe
who fail to meet the requirements of this rule shall be notified of their non-
compliance, in writing, by the State Bar. Upon the expiration of 30 days from thi
date the State Bar sends the member notice of non-compliance, said member shal
be suspended from membership in the State Bar, but may be reinstated upon filing
the certificate of compliance and consent with the State Bar. Additionally, clients’
funds which are nominal in amount or to be held for a short period of time shall als
be deposited and maintained in accordance with the provisions of Rule 217."

y——
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EXHIBIT B

TRUST ACCOUNT AUDIT STATE COMPARISON

STATE AUDIT SELECTION NUMBER OF
AUDITS PER
YEAR
Arizona Random Rule not
enforced
Connecticut Random 250
Delaware Random and at the discretion of 60
supreme court or Lawyers’ Fund for
Client Protection
Hawaii Can be ordered upon failure to file Rule not
certificate of compliance or upon enforced
notification of dishonored check
Iowa Random Rule not
' enforced
Kansas Random 24
Nebraska Random; in practice the audit is Rule not
Jsually ordered because of grievance | enforced
or overdraft notice.
New Hampshire | Random; in practice the audit is Statistics not
usually ordered because of grievance | available
or overdraft notice.
New Jersey Random 730
North Carolina | Random 60
Vermont Random 10-20
Washington .| Random and may be ordered as part of | 80-100

an investigation
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SURVEY REPORT
Random Trust Account Audlit

November 22, 20:}17

|
The State Bar of Nevada sent a survey to 8,908 active and active exempt attorneys regarding their
perceptions about a random trust account audit program; responses were received from 1,079 attorneys .
(12% of those surveyed).

DEMOGRAPHICS

!
i
]
|
i .

1. Practice Setting: The majority of survey takers
(76%) are in private practice.

- 10% are public lawyers

- 5% are in house counsel

- 3% are not working or are retired

- 2% are not working in the legal field

- 4% indicated “Other” as their practice
setting.

Other

Newly admitted; seeking employment
Part time ADR only

Executive Director position dealing with
legal issues from a supervisory standpoint
Judge (x5)

Judicial Law Clerk (x2)

Non-profit

Not practicing in Nevada

Retired

Faculty

maintain a trust

R




PERCEPTIONS

Those surveyed were asked to respond to the following questions with the assumption that they would not be
exempt from audit.

2. Random Trust Account Audit Program Impact. Those surveyed were asked to rate the level of impact a
random trust account audit program would have on (1) Education; (2) Early Detection and (3)
Deterrence. Nearly half surveyed (40% — 53%) stated that there would be no impact; 40% stated there
would be moderate impact for education and early detection.

No Impact Moderate Large

Impact Impact
Education about trust account best practices 47.38% | 40.52% 12.10%
Earl_y detection of minor accounting issues 40.34% 41.56% | 18.10%

Deterrence from intentional bad acts 53.13% 28.08% 18.79%

3. Role of Random Trust Account Audits. Those surveyed were asked to indicate how strongly they
agreed with the following statements about random trust account audits. Survey participants were
divided on this issue, with nearly equal numbers of attorneys agreeing as disagreeing.

| Neither
Disagree s::::“:::t' agree nor Soran;\::at Agree !
8 | disagree

They are an important aspect of a self-
regulating profession.

The possibility of being audited may
cause lawyers to re-examine their  24.47%  11.18% @ 14.40% 26.69% | 23.26%

_ accounting practices.

They provide for a measure of public
protection.

33.94% 9.37% = 16.52% 17.12%  23.06%

25.35%  10.10% 15.86% 25.25%  23.43%

4. Deterrence. Survey takers were specifically asked if they thought a random trust account audit program
would deter misappropriation from client trust accounts. Nearly half (47%) stated it would not deter
misappropriation; 27% were unsure; and 26% affirmatively stated it would.

5. Usefulness for Others. When asked if they thought there are lawyers or firms that may need
assistance with establishing or maintaining their trust accounts, 41% of those surveyed said “Yes”
and 46% said “Maybe.” The other 13% stated that others do not need assistance. '

6. Size of Law Firm. Survey participants were asked if they thought the size of a law firm has an impact on
whether trust account errors are made. Most (53%) stated the size of the firm has no impact and 25?6
stated errors are more likely to occur in solo/small practices. The remaining partlcipants marked that -

2




errors were more likely in large/multi-jurisdictional firms (8%); mid-sized firms (3%) and “Other” (119%).
Those who marked “other” indicated:

- No opinion (x7)

- Unsure/Do not know (x32)

- Itisthe attention chosen to be given to the account that matters. :

- | think the type of practice has an impact, that is, whether or not its the type of practice that hanﬁles
substantial client funds. '

- The size of the firm is not relevant versus the volume of clients.

- Depends on who handles the money/accounts

- Errors can happen in any size firm more frequently is solo or small firms

- The work of the accountant and the attorney in charge of the accounting affects this more than tlLe
size of the firm

- I have seen no data on this so | can't comment.

- Larger firms have established policies and procedures and the resources to back up errors.

- Itis the person, not the size of the firm that would be more likely to "make errors" or embezzle
funds

- I think generally mistakes might be more prevalent in smaller firms but i am not sure about that.

- Too hard to generalize

- Probably the bigger the more chance for "errors"

- This is an empirical question about which my personal opinion matters very little.

- Size may engender different problems! Small or solo may lack experience or funds to have good |
financial procedures. Mid-size or large may not pay enough attention, or have difficulty with having
too many people involved.

- Youshould have stats on this rather than poll the perception of attorneys./ What does the research
show?

- Errors are probably more likely to occur in large law firms. But smaller law firms offer more
opportunities for mischief due to lack of oversight.

- Ithink the possibility of errors depends on the accounting experience/proficiency of the person
handling such matters. It is probable that the larger the firm, the more likely an accounting J
professional handles such matters, which is how the size of the firm would impact the likelihood of
errors. But even a solo could hire a professional.

- ' have not had experience with Trust Accounts to be able to answer

- I would guess errors would be made more at a small practice bc the lawyers are managing it versﬁs
managing professionals

- lam no authority on this, but it stands to reason the more client money moving through a trust
account, the more likely an error of accounting will be made, but this is likely not a universally
applicable assumption.

- It could go either way

w |




IF SELECTED FOR RANDOM AUDIT

Those surveyed were asked specific questions about concerns and procedural issues if selected for random
audit.

7. Level of Concern. Those surveyed were asked to indicate their level of concern about the following
factors if selected for random audit. The biggest concerns were in regard to disruption of practlce during _
" the audit period and expenses related to the audit.

Notatall . Moderately | Very
_concemed _ Concerned | Concerned

Conﬁdentiallty of client records/ﬁnances | 25.35% 31.21% | 43.43%
Disruption of practice during audit period  ~ 14.93% 26.84% :- 58.22%
Expenses related to responding to the audit 11.92% 31.52% ' 56.57
Responsiollvw for audit findings if | do not 2::;3:?223 :?1: | 49.90% 21.52% 38.59 —
_ Methodology to randomly select Iawyers/ﬁrms f _?4,99%__ . 3_t_1 9_1_% 4069 ' .
Quallﬂcatlons of the auditor specific to law firm practices |  19.31% = 36.69% . 44.00%
Reportmg of errors to the state bar's Office of Bar Counsel 34.76% 29.78% | 35.47%

8. Audit Preparation/Correction. Survey takers were given a list of statements and asked to rank how
important each one was when preparing for an audit and ongoing audit procedures. Four statements
were ranked as being very important: (1) Having an audit checklist; (2) Ability to correct errors
without a report to the state bar; (3) Being able to speak with someone about how to best prepare for
the audit; and (4) Engaging in ongoing discussions with the auditor.

Not at all Moderately Very,
e e .. Important | Important | Important
Have advance notice/ability to stra |g.hten out. accouoting 25.41% 34.55% 40.04
__books prior to being audited. | R RN
o ~ Requestan extensnon of time. 19.67% - 41 08% | 39.25%
Have an audit preparation checklist. 5.69% 26.93% 67.38%
Speak with someone about how to best prepare for the 9.28% 32.31% 58.41%
audit. _ '
Request an exemption from audit. 28.91% 31.15% | 39.94%
"~ Provide addntnonal/supportmg documentation for requested 8.46% 38.33% 53.21%
records arale s sar il Vot e - RE TR PR i S et RGN
Engage in ongoing discussions with the auditor. 6.83% 35.88% 57.29%
Correct errors without a report to the statebar. ~ 8.47% = 26.43% 65.10%

|



9. Location of Auditor. Survey participants were asked if they would prefer an auditor located onsite, off
site or a hybrid of each. There was no clear consensus on this topic. ‘ '

_____ *

An audvtor on snte to select and revnew records ) 28 38% )

An audntor off snte wuth confidentual electronic remittance of selected records. = 26. 95%
Abybridofeach.  2070%
No prefgrgnce. | ~ 23.98

Total 100

EDUCATIONAL TOOLS
Regardless of whether a random trust audit program is in place, survey takers were asked if they would be
interested in educational tools.

10. Educational Tools. Of those who responded, 76% or more stated they would be interested in: (1)
Guidelines/best practices for establishing and maintaining a trust account (76%) and (2) CLE seminars
regarding trust account best practices (77%).




COMMENTS

Comments and/or concerns about a random trust account audit program were shared by 389 survey
participants. They are listed below as unedited text and generally categorized as follows: (1) In Favor; (2)
Opposed; (3) Cost Concerns; (4) Concerns for Solo/Small Practices; (5) Education Alternatives and (6) Other.

FAVORABLE COMMENTS
1. ' Itls clear some attorneys cannot be trusted to not dip into their trust accounts. We need audits for
deterrence. I
2. I think that random audits may not deter purposeful misappropriation because people who belleve they can

do that likely believe they won't get audited/won't get caught. However, random audits could help attornéys
with poor accounting practices due to ignorance/neglect and could catch errors made there or
misappropriation but support staff that an attorney may not be aware of

3. Random audits are probably a good idea The concern is that the auditor wnll want to find problems or rep ort
problem that are not significant in order to justify his job. It should be made clear to the auditor that the
best possible outcome if a finding that there are no problems of any consequence. He/she should not be
paid a fiat rate for each account review regardless of how much time they spend on the account or
something like that so they are encouraged to help and find what he/she is doing right rather than just find
what they are doing wrong. That's my opinion anyway. )

4. I believe it is a great idea, it will help restore public confidence in the profession. | am concerned, howeve'r,
regarding whether all firms will be randomly audited, and whether such an audit will present a difficult
burden on very smali firms.

5. | am a government lawyer, but | think this is an 'imoortant tool for the Bar to examine accounts and head aff
problems. . :
6. I sit on the Northern Nevada Disciplineary Pannel and we see a lot of trust account issues. This program
B k would ultlmately help members of our bar avoid serious issues down tl'_le road _ g =
7. lt is a great idea, especially after what Rob Graham did. No-one suspected that nice guy.
8. it's about time. | can’t believe nothing like this is in place already. The audits should start with firms that
o handwrite (and don’t prmt) trust checks N o
9. l support a robust audit procedure with very limited extensions ‘and exemptions Accountablllty for client.
fundsisa persistent problem in our profession.
10. Great idea
11, Random audits are needed. Should have been implimehted Qés}s a.go‘.‘ If 1 sat on a jury in a trial against the
bar for failure to properly monitor Robert Graham, | would award whatever the plaintiffs asked for. |
12, It was hard to offer suggestions/thoughts since I've been retired, but certain areas of practice really need
L ___ oversight to "getit right" - this is a good ideal Good luck. I .
13. This is a good idea. Random audits would have a beneﬂcial effect on trust account issues.
ET _The State Bar needs to take an agéresswe stance here, after such a terrible. situation of Iong-term ongolng

fraud by Rob Graham. Randomly auditing a few attorneys a year is not going to deter the ‘next' Rob Graham
from ripping off clients. What might deter the next Rob Graham, is a State Bar that EDUCATES and activel
ENCOURAGES the public to know their rights vis-a-vis what funds an attorney can righteously hold and forL
how long, and to register a complaint w/ the State Bar if this timetable is not being abided by. It is absolutely
disgusting what he was able to get away with, and for how long. How about focusing LESS on substance =
abuse CLE requirements and MORE on actively encouraging the public to report financial shenanigans by
Nevada attorney entrusted with their money???? )
15. I support random auditing, but practitioners should not be able to avoid the audit or obtain too many
extensions. | suggest that, if the audit reveals problems, that the attorney(s) involved immediately

o |




6.

17.

19.

20.

21.

_disciplinary wltch hunt to ﬂnd and sanction attorneys.

disciplined by the bar, subject to the attorney(s) good faith effort in cleaning up the problems - possibly
subject to a follow up audit. | would view this as a self-monitoring mechanism to prevent problems, not a
| think the idea Is a good one. However, | see two important lssues, (1) it would be very Important to
establish what the parameters of the audit would be (i.e. not go beyond the iolta account and records
relating thereto; and (2) that the bar utilize its people in-house to conduct and not an outside group. | have
seen/experienced other state agencies utilize outside firms to conduct industry-specific audits that
Iook/_c_ause problems to justify the expense/need of doing so. -

I welcome audits. The i inconvenience of an audit is a worthwhlle price to pay to protect the public from tI"e
Graha_m s with a__bar mrd ]

;' I do not have any contact with client f funds, but | answered the questlons about the lmportance of things as

| wonder, though, what impact a determination that a firm has not following appropriate practices will havé

. less than a 100% "clean” audit). Additionally, the substantial expense of undergoing an audit would pose an

| correct problems on an early basis.

though | do. Otherwise, | would have had to answer that none of the issues were important to me. Same for
the guidelines and CLE Issue - definitely a good idea, even though | probably would not make use of it. 1do

on the attorneys in the firm with no client fund contact. | think random audits will uncover people who
have unknowingly not followed best practices, and therefore hope that the bar will be merciful for
carelessness that does not result in actual harm, and instead of suspending or disbarring such attorneys will
just impose educational requirements or account monitoring or similar measures to correct, and not puni
lawyers for not being accountants. | do not believe that random audits will deter intentional misconduct,
because | think attorneys who steal probably believe they are immune from discovery anyway. But | think
random audits might uncover some such criminals, perhaps early enough for them to m'ake restitution, ang
also perhaps prevent Iarger losses.
Although | recognize that some of our colleagues commit dlshonest acts and some may need asslstance with
understanding the basic principles of trust accounts, my concern is that a random audit could resuit in
disciplinary proceedings against any Nevada attorney whose audits turn up with any problems (i.e., anythipg

=2

undue financial hardship on solo attorneys like myself who practice in the ADR field and earn money
sporadically (i.e., only when we are specifically retained on a case). To alleviate these concerns, | might be
supportive of the BOG's proposal IF: (1) the SBN defrays some or all of the costs associated with the audit
(perhaps by having the audited attorney submit documentation to the SBN for examination in lieu of
requiring the attorney to pay $$S for a compelled audit if the attorney so chooses); and (2) any audits that
turn up potential problems would result in constructive feedback/guidance to the attorney in a report tha
outlines the problematic issue(s) and enables the attorneys to take corrective measures to remedy their trust
account problems instead of automatic referral to bar counsel to initiate disciplinary proceedings. In short:
the primary function of an audit should be to educate the attorney at no additional cost to the attorney t
prevent any problems and provide a "safe harbor" against any disciplinary proceedings by bar-counsel
stemming solely from any red flags that arise from the audit of that attorney's trust account, even_if the "safe
harbor" is limited to a specified time period (perhaps 60 days from the date that the SBN informs the
attorney of any problems with their trust account). )
I think this would be a good policy and practice and would educate deter and prevent some issues. | think t
should be done on site. Many bar members have trust account problems when also engaged in excessive
substance use. A practice starts falling apart during long term active addiction. If on site the office
organizational structure would also be somewhat on display and errors caught and addressed as well as
allowing a duty to report if there are objective signs of active addiction, along with missing money, office
delinquent on handling things, etc. R
As in house counsel who does not handle client funds, these concerns are more hypothetlcal and aspirational
than personal. | would like to protect the image of the profession, however, by taking steps to detect and
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22.

23,

24,

25.

27.

28.

29.

30.

31.

. would have suspected, that | have given some thought to proposing a rule that all trust accounts must have
| at least two attorney trustees, or proposing a rule doing away with attorney trust accounts all together. 1
| hate to say it, but | would concentrate of solo and small firms. It may seem horribly unfair but its a reality. ||
' would also not announce an audit. A trust account needs to be ready for an audit any day at any time. | 51
t

cllents and other Innooent victlms This is a good idea.

' addition our CPA has a portal to the account and is expected to randomly audit and balance the account.

| bank. They commlngle trust money wlth thelr general accounts.

| support of a similar program in every state! | believe the possibility of an unannounced audit drives

Thank you for looking into this.

| believe a random trust account audit program would be good for the practice of law in Nevada.

| am Mark Parker and | am exempt from the audit requirement because | do not have an IOLTA account in
the State of Nevada. However, | have been part of the MT disciplinary system and have recently been
involved with helping numerous solo attorneys sort out horrendously kept trust accounts. In representin
attorneys if family law and other matters, some criminal, | have seen over and over again the problems of
solo practitioner and their trust accounts. Commingly, theft, neglect, etc are so far more common than |

* this as an attorney who has represented many attorneys who have gotten into trust account problems an

seen many that are only reconcilable by the passing of various statutes of limitations. | am not talking ab
drunks, addicts and thieves in all instances, | will necessarily have to take to the grave confidential and

privileged knowledge of many acts of malfeasance which were handled in the nick of time. So, I am all forit.

lam tired of contributing to MT's Fund for Client Protection. MDP T
There are too many client trust account problems and they become apparent too late to avoid damages tq

Our managing partner, myself and an accounts recervable manager have access to the IOLTA account In

Nevertheless, in light of the recent large defalcation by Mr. Graham to assure the public that the BAR is
performing its role in protecting the public's interest a mandatory random audit program Is needed. Let us
experiment with a two year trial and obtain some data regarding costs to the Bar and individual law firms.
We could then make educated choices as to a more permanent program.

This is a wonderful idea, glven the amount of bad trust account practices and outright theft that has been

occurring here in Nevada. | would suggest that 2% is far too low to actually catch problem attorneys, or deter

people from stealing. We are talking a 1 in 50 shot that you are audited - that's good enough odds for a
crooked attorney to ignore and steal. | would suggest the annual audit encompass 7.5% - 10% of attorneys
who would maintain trust accounts.  Otherwise, this is well intentioned but will miss the mark. 3
| think thrs is a phenomenal idea. | run Into disgruntled clients of other lawyers regularly, many trmes lt IS

about money. We are a self-governing profession, and the public in general hates us. Thus, anything that ﬁan

| be done to strengthen public trust of our industry is of the utmost importance. Equally important is that

lawyers follow the rules. A less important effect | think this program would have, though, still important, i
that lawyers may have a chance at detecting errors earlier, thus reducing the risk to clients of potential
financial losses. The bad lawyers misusing moneys will likely not be deterred much, but anyone thinking ol
misusing client funds in trust would very likely think twice before making that declsion. | also think it woul

be a wonderful idea if a lawyer or law firm could request a confidential audit by the Bar on their own, so I1ng
ly

as the Bar promised to refrain from disciplinary actions when detected errors are innocent and can be eas
remedied without harm to a client or clients. o
This needs to be done. | have sat on discipline panels of lawyers who wrongfully use the trust like'a piggy

While | truly believe that the small % of attomeys who delrberately abuse their trust accounts might not be

of attorneys.

1am an lowa licensed lawyer, and practiced many years there. |A Bar has a random audit program, and |- had

my trust account audited twice by unannounced, in person audits (no issues found either time). I'am 100%

| deterred by ANYTHING, random audits have both a deterant effect and an educational effect on the majority

in



one to encourage compliance with requirements relating to trust accounts and deter potential mlsconduct.

| Iaw and reduce trust account errors and thefts

compliance. | also hold a BA in accounting, and have some background in auditing. On site, unannounced
audits are the best for finding problems, avoiding misrepreséntations to the auditor, and provide the most
Incentive to comply with trust account standards. This would be a program that will improve the practice pf -

I handle no client money, and so presumably 1 would not be subject to audit, but [ think  the idea Is a good

33,

34

35.

36.

37.

29,

4.

42,

| be a big help and deterence.

As a general proposition, | think that random audits are probably a good Idea. My concerns prlmarlly relaté
to how it would be conducted, e.g., how far back would it go, would we get a checklist in advance, is this af
audit in the sense of GAAP, who conducts the audit and do they have any experience with law firms, etc.
These issues all go to how much time it will take and the burden on smaller firms. | am also concerned abaut
what is done with the results. Certainly misappropriation or intentional bad acts would have to be reporteg. |
do not know that random audits would deter bad acts because my sense is that attorneys who want to
commit them will do it anyway, meaning, if they are in a situation where they would intentionally Joot an
account, a random audit will not stop that. Beyond that, what would be the standard of reporting? 1 do not:
think that minor Infractions or at worst some degree of sloppy bookkeeping is necessarily worthy of a refefral
to the Bar. My point here is not that these should be overlooked, but we should have some criteria for

| determining what is to be reported. i
| The program may or may not deter mlsapproprlatlon but | believe havlng it may alleviate public concern ahout it

in light of recent events, and it sends a signal that that we take_s_elf-regulation serlously.

: I do think the audits are needed to some degree in every state in the US. It is somewhat a deterrence and | do not
| believe it is beneficial to alert the attorney/firm of what will be audited or reviewed. If they get the alert then
' they will only fix the problem In the short term because an audit is coming. Select the audit and select the specific’
| area and documents to be reviewed and during and after the audit Is when the attorney/firm being audrteﬁ

ce

should be made aware of the issues if any exist. Depending on how egregious and how serlous (in accorda
with applicable statutes, laws) then and only then should the report be made to the State Bar of Nevada. _
1 hadn't thought about the subject of random trust account audits before, but appreciate the Bar is taking steps
to assist Iawyers with compliance and to protect clients. s L
Unannounced random audits will spur lawyers to keep an eye on their trust account. Usmg the program tq inflict

' bar punishment if no funds are missing will be counter productive at least for the first audit and follow up pn how
to keep your trust account in proper form. These audits should be done at least once a year.

1 think it is a good idea, and | appreciate SBN being proactive on this point.

Avoidmg the mlss use of trust funds is the most lmportant obligatlon an attorney has and random audlts v10uld

Overall, great idea in the step of self regulating our profession.

lam seml retlred ] do pro bono work for Neglect and Abuse cases. | accept appolntments for the Mandatory
Arbitration Program In Clark County. | keep an IOLTA account for the arbitration cases. | have no employess.

Therefore, it is extremely important to me to know that my accounting practices are acceptable. My answers to
this survey are based on my limited practice. Having said that, | believe there is abuse in client trust accou;tlng
resulting in loss of money for the law firms and the clients. Therefore, | think this a very important Issue. For all
the reasons | mention, however, | think the program is too ambitious. You won't identify deliberate
wrongdoing. You may, however, correct inadvertent errors, which Is equally important. Glad it's your job, pot
mine, to resolve the legitimate concerns raised. .
I like the idea in general. On the issue of payment, | presume the bar will pay for the audit (and that the bar’s
auditor will be paid by-our dues rather than forcing the attorney to pay for the bar's audltor as well as any
professlonal help retained by the audited attorney. That strlkes me as falr

On the whole, probably a good Idea

0 |
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OPPOSITION COMMENTS

1

|

I have 1 client only so I'm an open book I'm fine with being audited. What | don't like are lawyers who steat from
clients if the audits reduce this I'm all for it. Bad lawyers need to be weeded out. | don't have sympathy fo
ad(!!t_:tions as an excuse to_steal. NEVER steal from clients.

| As a lawyer, 1 would want to have advance notice and time to —get }é-ad\-f; but ﬁrifdrt_dnatély,' if the point is tL deter -

misconduct, the most effective protocol would be to NOT provide advance notice and time to get ready. The
same delusion that pushes lawyers to "borrow" money from their trust fund will tell them that "if Lam eer
audited, | can always straighten the trust fund out before the auditor gets here”. Rather than advance notice,
there should be an opportunity to straighten out honest mistakes AFTER the audit begins. Good, honest lawyers
shouldn't get into trouble because they have done something sloppy. The point should be to penalize bad actors,
not to penalize less than perfect accounting. | would hate to see this turn into some kind of tax on lawyers,and a
windfall for accountants/trust fund service providers. ) I
Random audits of trust accounts is important for the integrity of the profession. The legal profession is self
regulating to protect the public and a very important aspect of protecting the public is to assure safe keep‘ng of :-
funds. The stories that hurt the legal profession are the one's heard often that an attorney used his clientsl

funds. Several states already audit trust accounts so there is no reason why Nevada should not adopt ranﬂom
audits. it seems those attorneys who are against random audits should be the first one's investigated because

why should any attorney that operates properly be fearful of a random audit. All attorney in Nevada should
welcomg the adoption of random audit.

1 like the idea— more for attorneys to make sur'e—theré Trust is balancéd: We hired a staff member from our CPA

firm to reconcile our trust a few years back and it was a good thing to do. | think this-will make more attorheys
pay attention to their trust account.

A random trust account audit program is an excellent idea and should be adopted immediately. !

I think it is a good idea.

I'm adamantly opposed to random audits. We don't need to turn the state bar into another IRS. We have
enough meddling into our law practice as ls. o
I think having the specter of an audit might help deter some bad practices. In the end, though, just like any
law, rule, or regulation, an audit like this burdens everyone else to address the few who do wrong. In my
view, the Bar and other CLE sources provide ample educational opportunities about trust accounts. Having .
an audit might deter some, but it's not going to deter the most egregious offenders who will simply hope
they're not in the 2%. As a solo practitioner, having to do an audit like this could significantly impact my

business because my time Is limited. | think rather than do an audit the Bar could provide ongoing educatibn
and opportunity for a consultation or volunteer audit to make sure we're doing things correctly. We already
have so many rules to try to comply with and money to spend on doing so that this would be a great
additional burden for those of us who are following the rules, even if it oﬂyEggeneﬁt_i_éy_em? years.

| would strongly oppose random audits. If a lawyer is going to steal funds from his/her trust account, then
the lawyer is a crook and it does not matter if there is an audit program in place or not. The majority of
attorneys who are honest will now have to suffer through the wasted time and expense of an audit becauge
of a few dishonest attorneys. Rather, | would like to see offering CLE programs to help attorneys If they |
needed the help. Also, how about having a contact person that attorneys that need help could go to for

assistance and advice In setting up and/or maintalning their trust account. | also see that this will cause ba&
r

dues to Increase to cover the cost of this new program. Finally, it seems that when | read the punishment
attorneys in the discipline section of Nevada Lawyer, the punishments seems to be light compared with th
conduct. Harsher penalties for what amounts to criminal actions, such as disbarment, might be a better
deterrent than the threat of a random audit. Lets not make the majority of attorneys who are working har
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1 don't think all practrtloners/ﬂrms with Trust Account should be subject to audit. i think there should be 4

| gets. notices from banks when checks bounce, whlch Is good enough

, to have a law practice suffer for the actions of a few bad attorneys. Thank you for considering my [
' comments

| if the Bar is Iookmg to prevent hlsapproprlatron, it ntay want to consider a | Iarger sample size. Those inten}

on bad acts may choose to play the odds. The idea of random audits may get more traction if lawyers knoy
that only egregious errors will be reported and/or disciplined. If the idea is to catch and correct minor errq’rs
before they become bigger problems, it seems prudent to have clear guidelines in place of what must be |
reported (maybe everything), what must be disciplined, and what can be corrected without discipline, and to
let attorneys know what those guldellnes are from the start. ] 7l_
Audits should only be conducted on practices which have had specific bar complannts about mlsappropna on
of client funds and when the attorney or firm has had drug, alcohol, bankruptcy, bad check or other red ﬂ;g
events

minimum number of transactions involving the practitioners Trust Account during the preceeding twelve
months, say ten or more transactions AND the amount of funds involved be over $50,000; getting bogged
down with accounts that either have not been active the previous year or there have been only 2 or 3
transactions of less than $50,000 is a waste of time and money. | also think it is very disruptive, just like a
IRS audit to the lawyer or firm being audited; if no siginificant wrongs are discovered, there should be no
charge. Personally | don't think we need an ramdum audit, clients can make a complaint if they have some
kind of proof that the lawyer or someone who works for a lawyer, has taken money out of the trust account
that is not earned in fees. S _ K
While a random audit can help deter and assist in disclosing trust account violations, which would not be
revealed under current practice of IOLTA bank reporting on overdrafts and client grievances, the number and
proportion of audit errors, misuse of client funds and disciplinary complaints over attorney trust accountlrig

|

| must be taken into account for cost efficiency. Also consider the impact on firm operations - how dlsruptile

Is the process, especially for small or solo firms. May also want to consider increased punishment for trus]
accounting misapp'ropriations. For example, in New lersey, where | am also admitted, intentional trust
account violations result in disbarment. Increased punishment may serve the same purpose without added
cost or process. Who pays for the audit? - cost to the audited attorney/firm or added SBA dues? _

I worry that the fear of an audit, with whatever time and financial costs come with it, would deter qualifie:
attorneys, especially young lawyers, from opening their own firms and providing that additional layer of
consumer choice that benefits clients and potential clients. Even a moderately chilling effect on new law
practices starting up could have a significant effect on lawyers getting priced out of the market for low anc
middle income people, which would serve as a disservice to the public at large more significant than the
benefit realized from whatever decrease in trust account misappropriation is deterred by the audit program.

| belong to a national firm with multiple layers of accounting procedures and protections in place, with both
in-house and outside accountants. There is no need for an audit of a firm like mine—we perform our own
audits. Audits should be limited, Iif at all, to those firms without such protections, firms in which local control
of funds is a concern. _
It seems to punish all for the acts of a few. Moreover, our bar dues are some of the highest already. The Bar

Stupid Idea - but not as stupid as the effort to adopt Rule 8. 4[g]. Just another devrce for OBC to harass
lawyers.

A random audit is the same as a random road side stop of a car, unless a problem or exigent clrcumstancel

exists it should not be done except in extreme emergencies. I
| think it is each attorney's responsublllty who maintains a trust account to have knowledge about what thi

need to do to be in compliance with ethical and legal standards. | believe if someone is going to steal or

harm their clients they will do so regardless of the slight potential for an audit. Furthermore, | think the the

of practice, the amount of money held on behalf of clients, and past disciplinary history would be a better -

-




barometer for people with the highest risk of misappropriation. | think mandatory educational requirements
would go farther then the audit program, so that people have the tools and knowledge to run their accounts
correctly. o !—~-- N
It is another harassment tool from State Bar of Nevada who is already very intrusrve in manv matters Most

of the disciplinary/IOLTA issues are directed against small firms/solo practitioners while the large firms arei

not even touched. Why state bar arbitrarily subpoenas IOLTA record without even informing the conce‘m,eji
attorneys? This is contrary to all legal practices otherwise employed in the State of Nevada. A subpoena has
to be be communlcated toall the partles conoerned

| would consider this idea to force an egregious breach of attomey client prmlege My practlce Is self-
regulating in that Trust account information for a given client is provided, to that client with account recorfls

. and client-speciﬂc banking documentation ona monthly ba_sls. _

Another burden on an otherwlse burdened professron

Unless you get complaints, what is the point.

It is my humble opinion that the persons auditing a trust account have inadequate training and or experience
to conduct an audit. | have chosen in the past to audit my practice. | even chose to refund money and the
characterized it as comingling funds. It was Instead a refund. They put me through an extensive audit for
reason. They did not have an appropriate level of expertise or experience to know the difference. It was not
an appropriate use of resources. | refunded a total of $5000.00 dollars and was put through an extensive
| review of my trust account for refunding $5000.00. How in the world can refunding $5000.00 be considerjd
in ethical. What can be considered unethical is keeping the $5000.00. It only happened once but | was for
to submit 6 months of trust account records for no reason primarily because the people performing the aydit
were not qualified to Pperform an audit. Thank you for your consideration.

such a waste of time and resources to give some auditor work. Spend our dues on useful actions please

If you only do 2% and do not confine it to the most likely problem practitioners like those who handle estate
planning and probate especially in smaller firms, then it's a joke and waste of time. If you audit me when |
am not in active attorney practice and only have a few bucks in trust acct from Arbitration deposits, that
would be judicrous. iy
Seems like an unnecessary invasion of client privacy and creatlng an unnecessary burden on Iaw ﬁrms, |
especially smaller sized ones, 5
The current culture of fear created by the OBC would only be heightened by this program. | believe a
requirement to post a bond lf you hold client funds would do much more to protect the public
There is absolutely no discussion of how the audits will be pald for-hlgher dues? the audited firm? It feels s

if this is a way for the State Bar to identify and prosecute attorneys for technical/harmless accounting errofs,
while doing nothing to deter intentional bad acts. ) »
Seems like Rob Graham and a small number of bad actors creating disproportionate obligations of time,
resources and ultimately, ‘money, upon the rest of the Bar. N '
In my view, those who would intentionallymnsuse their trust account will not be deterred bv a two percenr
chance of being audited. Their intentional misuse of client trust accounts shows they are not risk averse.
Further, I'm concerned that the program will evolve—-as these things often do—into something that punishe's
people for minor oversights and honest mistakes, while the more devious are able to avoid detection via i

i
loopholes and technicalitles i

Every member of the bar is an officer of the court and it is their lndependent duty to meet their obligatlon
to their clients, courts and fellow attorneys. There is no need to conduct babysitting in the form of an audit,
those that fail to meet their duties live with the consequences. Moreover, audit are subjective and if one

attorney/firm s wrongly accused by such an audit that is unacceptable.

Part time practice. | don’t have or need a trust account
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| able to show that we have good practices, but how much of a disruption to our time will be involved. |

| the business of similar attorneys if the audit takes away from very important time in the attorneys'

Although in theory the audit seems like a good idea, | think that the primary concern is for attorneys who are
intentionally misoperating or misappropriating funds, and they may be fraudulent enough to cover up their
activity. On the otherhand, those of us who have banking apps, such as lawpay that allow us to deposit funds
appropriately and law practice management software to keep track of each clients individual software will be

already work seventy plus hours a week as a sole practitioner, and am concerned how an audit may affect

I have taken many on this subject, and | think full knowledge for anyone with access to a trust account is v
|mportant
The State Bar needs to focus on making Ilfe easier for bar members, not harder Just Ilke the mcrease to CLE
requirements, random audits are being considered without any proof of effectiveness or consideration of |
expense to the bar member

Properly maintaining a trust account is an ethical duty just like the other ethical duties under the Rules of
Professional Conduct. Unless Nevada attorneys are routinely violating their duties in connection with thei
trust accounts there is no need to go to the express of creating an auditing program for this one ethical d
And if Nevada attorneys are in fact routinely violating this duty | would suggest the bar has a much bigger
issue to address regarding the selection of its membership. If the bar chooses to audit this one attorney
function then it seems reasonable for it to do a full audit of an attorney's entire practice, including a revie
of all work performed for a client, to assure compliance with all ethical obligations. After all, an attorney’
other ethical obligations are no less important than the obligation to properly maintain a trust account. The
bar has rules and practices in place to deter the misappropriation of client funds. An additional audit
program is an unnecessary expenditure of bar funds.

Bad and poorly conceived idea. If goal is to protect public from theft by counsel, trust accounts should be
bonded or funds escrowed. In private practice, where | handle cash for insured institutional clients, this is
common practice. Audits will not deter crlmmal conduct

I think this proposed audit program is a waste of time. One either complles or doesn't. Thls is just anothe
layer of hassle and regulation from an ever-expanding State Bar. | think licensing fees are just another wa to
take our money. The practice of my profession is a right, not a privilege. My clients are extremely satisfied
with my performance. I've always safeguarded their monies. It Is irritating to have the State Bar constantly
looking over my shoulder. There will always be "bad” or "dishonest” attorneys. Caveat Emptor.
I am concerned with the time and losses associated with dealing with a random audit. The Bar already
governs the trust accounts and is made aware of any overdraw on the accounts. Any trust account problems
should already be on the Bar radar whether it is via an overdraw notice or in the alternative a client .
grievance. | don't think the random audit would change any of those issues with those that have problems.
The Bar should not spend money trying to find ways to make the practice of law more difficult and time '
consuming. If you are looking for ways to help with trust accounts then lets spend the money educating op
trust account practices.

schedules. | do love the idea of guidelines for establishing and maintaining a trust account and CLE semlnaF.

Not needed. Total extra burden

I don't think that this will have any deterrent effect on those who are mishandling client funds. If the )
potential of disbarment and criminal charges doesn't stop people, a 2% chance of gettirig audited definitely.
won't. Instead it will cause unnecessary time, effort and expense on those firms who are already following‘
the rules. | think it is also an invasion of client privacy and may violate confidentiality agreements that are
often slgned as part of settlements _
I think this is a waste of time. Those who are going to purposely perform bad acts will continue to do SO, as
the risk of audit is low and bad acts are often driven by outside forces/problems (gambling, substance
abuse). Better that the State Bar focuses on attorneys who appear to be struggling (as evidenced in th_eir
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 The selection of "random” attorneys would be my greatest concern. | would anticlpate that the attorneys

| stressful tlme-occupylng lmplementatlon of new procedures
| We should only be hassled with an audit If there Is a reasonable bellef that we have done something

) _earlier survey questlon

| practices are unlikely to catch theft from trust accounts. Excluding these practices constitutes an undue

representation of clients, interactions with peers, and interactions with the courts and administrative
agencles) as those are the ones most llkely to have trust account problems

who have "friends" in the bar will make accommodatlon that others would not recelve

| strongly oppose this klnd of unnecessary action. | believe that it opens the State Bar and Its attorneys to
litigation and possible liability issues, especially with regards to client confidentiality. This is a complete
breach of privacy, and the purposes presented seem to be a front for snooping into lawyers’ trust accounts:
Where will the line be drawn? Will the the State Bar then decide that they need to audit lawyers' personal
bank accounts? Why should everyone else suffer due to some people mishandling funds. Lawyers did not
sign up for this when they taking their oath. We have a code of ethics and if some people choose to break
those ethics, we should those who do not be forced to be under scrutiny. Private businesses do not receive
grant funds and should not be subject to such audits. You're already mistrusting those who have given no
reason to be mistrusted. Focus on the bad attorneys without subjecting the good ones to unnecessary,

lmproper Everyone else should be Ieft alone and not subject to the unwarranted hassle ofan audlt _

I think if the point of random audits Is to educate attorneys, then there are much better methods to do so
than by utilizing random audits. Also, the Nevada Bar is NOTORIOUS for nickel and diming attorneys. |
serlously hope that a random audit would not cost the attorney anything! If you’re going to charge attornJyys
a fee to be audited, | believe that will be very burdensome. Ugh!
Without substantial guidance ahead of time from the Bar regarding audit requirements and "best practlcel;"
it would seem to be possible for there to be significant differences between successful audits between
auditors and firms. Additionally, the scope of the records requested should be limited in time period. If 34
years have passed since that client's matter has been closed and distributed, then there should be no need to
audit that particular account/client. e ) _
ensuring the confidentiality of personal Identlfving_ l-nformatlon. advance notice, my industry gets a LOT oq
client audits and having the bar looking at our trust account at the same time a client is on site would be
awkward.

Trust accounts are ever changing accounts, so it seem a little intrusive to do random audits, unless any
minor discrepancies or minor bookkeeping errors and really considered just that and they are kept t

confidential and not reportable, especially if they are easily fixable or explainable, since these are not reall
conditions that put clients at risk. Also, there is a concern that if the auditor does not understand the nature
of the particular law practice, l.e, criminal, IP, personal injury, transactional law, family law, etc., he/she will
not understand the particulars of that practice and what may be an acceptable bookkeeping practice, may be
considered a major issue by this inexperienced auditor. If the Bar really suspects there is an issue with tru
account, then by all means, an audit may be appropriate, but | do not feel random audits are appropriate. A
person doing the best they can with the resources they can afford should not have the chilling effect on
his/her practice and worrying nights whether or not the I's are dotted or the T's are crossed, and then to add
insult, be required to pay for the audit. Are we holding Law Firms to CPA standards. If so, then firm have t
take on that additional expenses and burdens as preventative to satisfy the Bar. | am more than happy to
comply and put safeguards in place that are acceptable to the Bar, but the Bar needs to provided those
acceptable practices. It appears the Bar may be amenable to such and CLE on the issue based on some of the

PRactices that make an audlt reasonable and manageable, such as advance notlce, extenslons and other

burden, and even if surprise audits were permitted they would be unlikely to catch bad actors. Likely thes
audits are going to catch small errors from overburdened lawyers. Without a correction practice which
doesn't mandate reporting to OBC for minor errors there is likely to be a substantial risk of harm and
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" The biégeét problé_m' wouldbeihe Iﬁ#dlvér-rlent_bf an ehfiré ﬂ'rm's-acéodn"t'iﬁg' if -only one lawyer from that

practices.

State bar has a recent history of bad ideas but this is the worst by far. What a terribi;, intrusive and wasti!

| given to me by the client evidenced an obvious problem with Graham. in short, the bar should spend its

| funds in any event. My sad experience is those types of corrupt, dishonest lawyers are not concerned abolit
complying with State Bar Rules or ethical obligations to the Bar or clients. They are going to steal those furds

| expense. Overall | think this is a bad idea. There are better ways to manage client security, and trust accoynt

management.

firm is selected. For large volume firms, an audit would be EXTREMELY difficult and onerous. A lot depend

on the scope of the audit, but even in civil discovery (for a legal malpractice suit, for example) | would oijct
to an audit of the entire firm as overly broad and unduly burdensome. That part just simply doesn't make
sense - an entire office can be on the hook if one attorney is randomly selected? That's also a huge incentive
to limit hiring of new attorneys. Any audit prograim should be limited to the previous 6 months of records, .
which is very reasonable in scope and also ample time to detect any trust account errors or problematic

This Is a terrible idea. Terrible.

For a criminal law practice in semi retirement, this would simply be a waste of time.

idea. Do notimplement this idea. | just read a disciplinary decision in the bar magazine about a lawyer who

had like a $29 error in his trust account. Preventing such minor issues (which, PS, were automatically
reported by the bank anyway) does nothing to protect the public from the kind of multi-million dollar
disasters that the bar should be focused on.

This audit is completely absurd and would be fought on every ground possible. For a firm that conducts
business above board and balances its trust account each and every year after review by a Certified Public
Accountant and Tax Consultant, this is just another example of overreach by the Government and a
Governing Body that intrudes upon the Constitutional Rights of attorneys and the firm’s clients. Thisis a
horrible idea. Period. o B _
The money spent on this program would be better spent promptly responding to bar complaints regardinj
attorney misconduct. For example, in the Rob Graham case one of his clients contacted me months befor
the bar shut Graham down complaining about him not remitting funds they were due. They said they had

* contacted the bar counsel with their concerns. Bar counsel would not tell them if Graham responded to thflr
| inquiries or if anything was being done. | offered to represent the client and file a petition with the court t

get the funds released. The potential client wanted to walit to see if the bar would do anything. The facts

resources and our dues actively pursing known wrongdoing rather than going on a with hunt against

attorneys who have no complaints against them. | served on the bar disciplinary panel for 10 years. There are

plenty of known offenders who are not dealt with promptly. Focus on those people before spending time pn
attorneys who haven't harmed anyone. o
I have been a diligent, honest, trustworthy lawyer for over 40 years. Although | completely understand th
desire to monitor randomly selected trust accounts to supposedly deter criminals such as Robert Graham

my right to privacy. This random audit WILL NOT deter the corrupt lawyers who intend to steal client trust,

regardless of random audits. Robert Graham is a classic example. He was just a thief at the bottom of his

| from stealing client funds, this puts a huge burden on the vast majority of ethical, law-abiding lawyers in our
. legal community. | also think it violates the rights of my clients to privacy & confidentiality, plus infringes dr

rotten soul. No random audits would have deterred his thefts nor the many others in Bar discipline regulagly -

reported in the Advance Sheets. - T T
Just concerned about one lawyer at a firm being punished for other lawyers errors if the one lawyer doesn't
control that aspect of the firm or have access (or knowledge of how to access) the account

This comes across as a witch hunt. With only 2% of attorneys being selected at random, it seems that there is

very little chance of catching the attorneys who are actually violating their client trust accounts. The burden
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| thenit would be a very expensive process and very objectionable.
| Given the announced very small sampling of IOLTA accounts, this seems to be addresslng a problem that

on the rest of us does not seem to match whatever benefits may come from this program. There is also nd
information regarding the cost of the program or if the attorney being audited will incur any expenses. | a
also not comfortable disclosing confidential client information. o o
I do not maintaln a trust account because | do not handle client funds. However | have been a NV atty fo?%
long time and have worked at firms with trust accounts. | am apposed to adding additional layers of rules
and supervision over attorneys that will only add to the cost of practicing law. Lawyers are officers of the
court. We all have a responsibility to act in the best interests of our clients, All lawyers know they cannot yse
client funds. NV lawyers know about the trust account requirements of this bar and if they don't, they haye a
duty to find out. There is ample explanation of trust account rules. These audits are insulting to attorne
costly and Inconvenlent. You cannot “fix" an attorney so unethical as to steal client funds by a random augdit.
The are procedures in place for people to report theft of their money by an attorney. Not all attorneys are
unethical, and the vast majority understand their responsibilities. it is unfair to randomly punish all attorngys

| with random audits. And random audits will not turn a corrupt attorney into a good one. Please give officers

of the court the respect they are do. Fhese are the kinds of red tapes and indignities that take the joy out 6f
practicing law. Let's use the money this would cost to sponsor activities and/or classes at Boyd law school
about what it means to be a good lawyer- Maybe some play acting situations like where the student
pretends he's the client and that his lawyer stole his money so he can't pay his rent, etc.

Granting an auditor access to my billing platform is a huge issue. In order to do an audlt, the auditor would
have access to my billing software. This would allow him/her to modify trust account information, client |’
information or input. If the auditor is not trained in my specific billing software (1) he/she will not be able|to
accurate conduct an audit and (2) the auditor could easily screw somethmg up by accidentally misclicking pn
a setting, function or input that | wouldn't know has been tampered with. There is no way | would feel
remotely comfortable giving someone access to my billing software who isn't trained in how to use the
program. It took us probably 20 hours to get trained in the software. How is the bar going to deal with that?
I strongly recommend not doing audits of trust accounts for all the headaches and issues it will cause. _
Another unwarranted interference by the Bar in the practice. The Bar has not demonstrated a real need for
this lnterference s
This Is a burdensome and unnecessary idea. Those who are golng to commit fraud with their trust accoun
will do It anyway, as they are in a desperate situation and are willing to place their careers and licenses on
the line. This causes only stress and more requirements for those running their own business. Please do rjot
implement this practice. o _
I have concerns about how intrusive and time consuming the process would be. Auditors by theirnature dre
anal retentive and want documents for everything. The problem arises when large amounts of time are
going to have to be spent dredging up old documents. If an auditor merely wants to see bank records and
statements of account, that would not be very intrusive. If they want anything more, and they always do,

doesn't exist, or in the alternative, to be a rather ineffective curb to dishonest activities by a very small
minority of attorneys.

This seems like something that the bar will be punishing attorneys for small errors. We are attorneys, not
accountants. Audits should be done only when an attorney bounces a trust check or a client reports that
their money has not been turned over and there is not a valid reason by the attorney for the hold up in
turning over trust funds. Attomeys should have some rlghts too. P
Misuse of the trust account is one of the most common form of attorney misconduct ngh volume person
injury practices(processing settlement checks) and criminal defense attorneys(coliecting client monies to
hold) are the primary situations where mistakes occur. Misuse of trust funds usually is because of a non-legal
reason, like a divorce, Substance abuse, shortage of operating capital, etc. Audits will cost money and tim
and will have little influence on the misusers of funds as the events occur usually as a last resort. A better

_w
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| impl_emented

. appropriately

' This appears to be waste of my time and will cost me money having to deal with it. Trust account best

practice is to self report amounts received and disbursed out of trust annually -which is also required for tax
return purposes. A person trained in trust fund management can then randomly audit the filings or use a
threshold amount to trigger further inquiry. A letter then could be sent advising of the concerns and
requesting an explanation before an audit is required. This is more cost effective and professional.

Not in favor of random audits

‘lam notin favor of any random audit program-of_trost accounts. Oniy if a client co_m"plalnt is filed should al_' -
| lawyer or firm then be given the option to straighten their account before and during the audit with the h¢lp

of the auditor pnor to any discnplme of any kmd
The NV Bar already requires firms and attorneys to jump through enough hoops to remain active. Unless
there is some compelling reason for this which he haven't yet seen, | would suggest such measures not be

Needless and unnecessary.

Firms I've been associated with in the past 30 plus years have maintained trust accounts without any any
incident or trust account problem. [ believe that imposition of a mandatory random trust account audit
program would be a major Intrusion and imposition on the vast majority of attorneys and firms who are
already taking proactive steps to maintain their trust accounts in full compliance with established guidelings.
My observations over the years suggest that serious trust account problems stem primarily from ethical ad
moral lapses. A random trust account audit program will not remedy moral or ethical lapses; but, it will
impose a material additional burden on the vast majority of attorneys and firms who take their ethical and
moral obligations seriously, and work conscientiously to maintain thelr trust accounts (and reputations)
This is a horrible idea and wnll do nothing but cause problems for well meaning practitioners, especially if r.
hunterton is really doing this kind of thing just to make an example of others. You overlook an important -
aspect of this which is educating the public about trusts—not just attorneys. If you are thinking about
wasting money on this you might want to take a look at where the bar is spending its budget. Seems far
more egregious than most of what you will find in trust accounts. Legally, | think it would be an ethical
violation to be having the bar poke around in client files and accounts.

This is another unnecessary imposition on attorneys for no good reason.

- 4

The State Bar does not have the expertise to investigate or prosecute bad lawyers. How do they have the
resources to audit accounts? The State Bar is totally political with an executive director that is not a lawyer.
If the audits are random they will be a waist of time as most lawyers are accurate in their accounting.
Instead target those that have had problems with their trust accounts.

 practice: keep track of the funds. Done. Someone who is going to steal could easily change around the bogks
| In order to steal. Unless you are going to give classes on every accounting platform such as quickbooks | dgn't
understand what a class on best practices would cover. It would be 30 seconds long. An attorney who owrjs a
law fi irm should know better wrthout all of these extra rules and regulations. TN
Random trust audlts is nothing more than a "feel good" and "knee jerk response" to the Robert Graham
situation. It would not have prevented Robert Graham. It will only tie State Bar resources. The State Bar
received information on Robert Graham but did not act or acted very slowly. Complaints should be
investigated instead of random audits. B
This is an extreme hardship on every attorney. it will substantially impact our business if audited, and ther,
already a way to address trust account issues if the client believes there is an issue by contacting the state
bar

is

———

J Complete waste of time and money.
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program.
A random audit should be justiﬁed and required of Iawyers already disciplined 'for trust fund or other senous

' problems that have recently made the news in Clark County. The bar aiready has a mechanism in place for,

 harass bar members.
limited Bar resources should be devoted to exrsting claims and Investigations Active attorneys with full case

I think it is sad that a few bad apples have spoiled the batch, as they say. Trust accounts should be just that—

-trusted. Lawyers having to deal with an "audit” seems to me to be a huge burden and unfair distraction from

their focus on revenue sources .. Je. helping clients

This issue greatly concerns me because the Bar is already weII known for being draconian in punishing

attorneys for even minor accounting infractions to the point where attorneys are reportedly scared to repprt
to the bar if they make a mistake. Doing a random audit of trust accounts would 1) create a huge burden gn

the attorney being randomly audited due the time it would take to respond and comply, 2) create an

unnecessary financial burden for the attorney because it is assumed that the cost would be born by the
attorney being audited, 3) give the Bar an even bigger stick to impose unfair punishments on attorneys for
what are probably minor infractions. | think the benefits would severeiy outweigh the burdens

| get that we are all concerned/embarrassed about what happened with Mr. Graham, but it's not really fait to

force all of us to take time away from our practices and client matters to deal with an audit. What's next
random drug tests? Mentai evaluations?

Strongly opposed for privacy reasons and hope the Bd does not ram this through if the consensus is that we

don't want this.

I am concerned audits would be used to target specific firms due to relatnonshrps between State Bar
employees and law firms. .
Intentional acts are not stopped by audits because once someone makes the decision to violate t he trust-
account they already accept the possibility of being caught. The real danger is someone who has an
accounting or booking error being targeted under the rules as someone who intentionally miss-handied

funds

My trust account Is administered bya professional and is checked by my CPA several times a year I have no

need for additional education or audits or so forth. There may be some lawyers who would benefit. Any
new program should be tailored for those who need it. Also, my trust account is limited to clients in
California. | do not handle client money in Nevada. N

I think attorneys who are going to misappropriate client funds will do so regardless of a random audit

financial, violations but not implemented wholesale across the board. To subject someone who has never

been disciplined to a random audit and to make the audited person pay for the expense is not only unfair, it
| Is unwarranted. It is symptomatic of a gross overreaction to place the burden on all for sake of a public

relations ploy, i.e., appearing to respond to the egregious sins of lawyers disciplined for trust account

trust account irregularities, e.g., an overdrawn account, returned check from the trust account. The IOLTA
institution is mandated to report the Irregularity to the bar. This at the very minimum should be a possibie
trigger for a 'random audit.' Otherwise, what is to keep the bar from going after less favored lawyers and
non-bar Insiders? And what is the anticipated cost of this that will be borne by lawyers? Clearly, the Nevada
Bar has become more and more adversarial to its members - without justification.

There is a mistrust undercurrent of bar counsel and staff among bar members. For example, some feel tth

bar is more concerned with prosecuting bar members than assisting bar members in their practice. Some
opine that bar members are looked at with distrust by bar counsel and staff Instead of as officers of the
court. Others feel that public/client complaints are given more welght than bar members' explanation.
Possibly causing some to conclude that random trust account audits could be seen as a way to punish or

loads and no existing bar Issues don't need added stress of having to deal with random audits and should not

have to spend the time required to respond.

[y
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| be searched possIbly resultlng in crlmlnal or professional sanctions wlth no_probable cause.

' It seems it would be a lot of work and disruptlve for any practioe but a small practice in partlcular - where tlte
e

the audit. While | can't gauge the importance of audits because | don't see the issues that may come befofe

éo. B

91.

92.

93.

. strongly opposed to this kind of interruption to my practice. | feel very strongly that is unnecessary and

This proposal is a direct resuit of the Rob Graham situation and is a classic knee-jerk reaction to try and solve

an Issue and for good PR. While the Rob Graham case is egregious due to the amounts stolen it does not
require the entire practice of law to be turned on its head. To Impose an audit burden on lawyers (especi
solos) in the hope of catching or preventing the next Rob Graham is absurd. The idea that a random audi:]
going to deter intentional theft of client funds is akin to the notion that the death penalty versus life
imprisonment somehow prevents people from committing murder. A solo attorneys practice will be

disrupted to an extreme degree while an audit is undergoing as an attorney will have to focus on thatto _|.

ensure it is done correctly. Such a burden will not impact a large firm as they can simply dedicate a persor]
such an endeavor. If bar counsel's recent speech that the increase in ethical violations (especially trust
issues) is due to too many lawyers in the practice and the bad economy (i.e. greed), then perhaps a revislo|
of lowering the bar standards isa better approach

=

y

is

to

Random audits presupposes that all Iawyers need to be momtored Attorneys who have not had any f inangial

complaints would be subjected to an audit, disrupting business for no reason. | would be subjected to an
investigation for lo reason, treated as a criminal with no basls or justification. Random audits would violaltj
attorney cllent privilege. There are 4th amendment considerations where a private business’s records woyl

attorneys are more hands on with respect to running the office and would have to take the time to facilita

the bar in relation thereto, | feel that unless there is a reason to audit an account an audit should not be
taken. It's not only disruptive but intrusive and as professionals we should be regarded as being able to

manage our trust accounts without the possibility of being randomly audited. | believe it takes bar oversight

a little too far.
Currently the State Bar does not enjoy a reputation for objectively handling allegations of mlsconduct ]

d

would be concerned about the bias, prejudice and nepotism in the Bar Office as ! have seen it demonstrated ' -
over the past decade. Thus, | do not want the Bar to have the ability to "randomly" select a firm and have the

authority to audit trust accounts where the goal is not to address a known problem but to conduct a fishing
. expedmon

This is an awful Idea

As designed this program is an absolute *CATASTROPHE®. You're going to tell lawyers that for 5 years they :
won't be audited? Do you think that will have an impact on the decision-making process of those inclined {o

cheat? On its face, a random selection audit isn't a bad idea, it's probably even a good idea, but the

implementation you're discussing is absolutely unhelpful, perhaps even detrimental. If you give people a
notice period, then how is it going to serve a deterrent function? It'll just cause people to get their house In
order before the audit happens! At a very basic level, this isn't a bad idea, but you should get input from

auditors about how to effectively audit. How effective is drug testing if you warn people 6 weeks out you'fe

golng to test them?

| believe a random audlt program is unnecessary and a waste of bar do funds. | also think it is an overage hy

the bar to try to access Financial records absent a complaint or some reason to think there is an issue. | an

would be a waste of both of my time and my bar dues. . o
The very idea that you are attempting to subject attorney's to a search without justification is offensive. Th
level of trust account malfeasance is so infinitesimally small that it does not justify the actions you are
attemptlng to Introduoe | cannot belleve these are the things the Board of (:tovernors comes up with

against punishing us all just because a few don't follow the law. A little trust goes a long way, but this ide
shows how distrustful the Bar is of attorneys. Treat us like children, get more of us acting like children. O
classes and be respectful of our profession.

This idea is punltlve agalnst aII the attorneys who are honest and do our best to follow the law. | am stror{

e

er
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| perception problem.

) o '_to misuse trust funds has already made 2 decision despite possrble ramlfications
100.

_ Implement or oversee such a program.

| areason, ladles and gentlemen we want government out of our llves Enough alreadyl _
We are professionals and already deal with more regulation than almost all businesses. No amount of

| An audit sounds stupld The magnitude of the current thefts prob could not have been detected. This

_ under Stan Hunterton. The office is draconian and a complete joke.

This is absolutely ridiculous. Don't punish the rest of us because the state bar permitted obvious fraud to
continue for decades. RESPOND TO COMPLAINTS in a timely manner and you would have no public

- 5 > S SRS R AE QU NSRS ——

random audits WILL NOT HELP and wlIl only ANNOY AND ANGER fellow attorneys

We don't need big brother. In addition to dlsbarment, the DA needs to prosecute those attorneys who stan
money from their clients. _ - _ o
I do not believe an audit is necessary. If there is a problem with an attorneys trust account, it will become
known

Given the current bad reputation of the Ofﬂce of Bar Counsel, rndudlng serlous discipline for mlnor Issues )
while being asleep at the switch for issues such as the Robert Graham fiasco, | do not trust the State Bar td

Random audits are a bad idea. We are busy and stressed enough wrthout thls

This is soft tyranny of the sort Mark Levin rails against. Several of us have kept the accounts with small
amounts of our own money in them just to keep you off our backs. NOW, you're going to audit them and tell
us that's wrong. We rarely get client funds and when we do, they are usually for small amounts and short L

periods of time. We don't cheat ANYONE! We just want you to go away and let us practice good law. Whe!

you catch someone doing something majorly wrong, then punish her or him as a deterrent. That Is enough.
Stop drifting towards George Orwell's 1984 one regulation at a time. Stop increasing the number of
watchdogs and consequent cost of practicing through Increased dues and regulation. Trump was elected for

regulation will deter all bad actors and punishing the honest for the sins of the few is over reaction.

This would be a highly intrusive and lead to other ethical concerns.

appears to be a fishing expedition by the bar trolling to cause attorneys problems. _
| believe that it would be a needless duplication of efforts. The State Bar already has access to whatever it
needs and banks are mandatory reporters if there are issues. Someone who Is going to mess with their trust
account won't be deterred as the Bar can see it anyway. Spend our money protecting us better from frivolpus
client claims lnstead

Keep your hands out of our business. Just like the mandatory Pro-Bono reportlng bullsh-t more creepmg
control and interference that is/would not be needed nor welcomed. Neither serve or would serve any
purpose but to give someone, somewhere more power and control, etc., etc.

This has never been done and the practice is intrusive and disruptive to attorney client privilege and creat¢s an
undue burden on the attorney. I
| never had any problem with mlne, other than realrzing ] needed to put retainers paid with a cred‘ t card nJ to
general account first and move to trust. Since I'm retired I don't need any assistance now. thanks

This is one of the most foolish and ridiculous ideas I've heard in a long time~but such is the state of the OHC

This proposed addition to oversight Is unnecessary and excessive  control of the prrvate practlce of law wh{h will

add to the overheard expenses of practitioners without providing an adequate benefit. Those who abuse trust -

funds will continue to be appropriately sanctioned without this unnecessary and excessive regulation of oyr

practice. Don't do it. You are making the practice of law unduly costly and burdensome Let us practice.

I don’t believe this will necessarrly deter individual Iawyers with issues {i.e. . substance, debt, etc.) from en ging in
small or even significant defalcations. | do, however, believe this is an excellent way to encourage firms of all sizes

[
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to tighten and maintain better controls; and more importantly, it will lead to attorneys who would not comimit a
defalcation to recognize where their accounts are subject to embezziement because of loose internal controls
over access. This would protect attorneys from themselves, as they are personally responsible for the accqunt
(the theft be their own or perpetrated by others notwithstanding) and would Inspire more public confidenge in
the profession based on the knowledge of monltoring practices and Iessenlng of pul?llcised thefts
113. A random audit program is the wrong way to go. There are sngnlﬂcant conﬂdentlallty issues with client rec rds
and client finances. These resources should instead be allocated to thoroughly investigating ahd enforcing/bar
complaints against lawyers for misappropriation of trust funds. Clients and interested 3rd parties {i.e. me cal
| providers or other 3rd parties who may have a claim to trust funds) continue to complain to the State Bar about
| improper trust practices, via bar complaints. The perception among the bar (at least among smaller firms),is that
| the State Bar will do little to investigate a trust fund complaint unless there are 3-4+ bar complaints from multiple
| sources, such as clients and interested 3rd parties. More resources need to be focused on investigating thé¢se
complaints - instead of wasting resources on random, untargeted audits that will burden smaller firms and create
a wide variety of confldentiality issues. -
114, His could be the first step to make every firm be requlred to be audited. Those of us who correctly mainta
trust accounts fear more regulations coming. We don't need any more costs or agnvation.

115. Stop over regulating lawyers and start supporting them.

116. I am at a large regional firm that has no presence in Nevada, and | am the only attorney who is licensed in
Nevada. | am licensed in two other states as well. If these random audits are Implemented, particularly if the
scope of the audit was extended to the entire firm, the mere potential for this sort of disruption would likely
cause my firm's management to force me to forfeit my Nevada bar ll_cense. )

117. - The interruption of business practices, NV bar expenses of audits (paid by me) and predatory selection aré my
biggest concerns. We should be able to find more productive programs that involves and improves our
community. _ g

118, 1 have been worklng in law ofﬁces snnce 1975 and now seml-retlred I've seen it aII this Is a real tough ' busihess
to coordinate. | am quite shocked that the Bar would think that this random audit would not violate the
confidentiality of the clients account, defenses and information; | cannot see a Federal Court allowing this
audit, because it would clearly violate the attorney's and possibly, muitiple clients 4th Am, 5th Am, 6th Anjand -
14th Am rights. The Bar Is an "Arm" of the Nv Sup. Ct., and cannot under the guise of public protection, simply
seize and analyze an attorneys financial records, then use them against the attorney and maybe his clientsin
quasi-criminal, civil or criminal proceedings. Aside from a few sick attorney's like Barry Levinson, what evidence
could you argue in Federal Ct. to justify these seizures that would prevail in the balance over the attorney's and
his clients constitutionally protected property and liberty rights and rights against self-incrimination. Can JZU

imagine if the States other professional license Boards suggested such audits, especially physicians, what would
happen. | do not think this random audit was well thought out. It would require attorneys to warn their clipnts
in writing, that nothing Is confidential. The whole thing on its face violates the clients rights. Please get an |-
opinion on this and go easy. . : :
119, A random audit will not deter lawyers determined to take client money from the trust account. Instead it ¢atches

honest lawyers who may have some minors errors and reports them to the Nevada S_tatg__Bar R B
120. Horrible idea

121. | am very concerned about attorneys handling client funds. | read about client embezzelment too frequently. |
find it disgusting and the worst reflection on the profession. | do not think the real problem is accounting but
outright criminal activity. Audits are not going to help on this unless the auditor gets lucky. The embezzeles need

_ o be dlsbarred and Pput in prison. | have no tolerance for this.

122, Based upon the OBC's record in the ;)ast couple of years, I'm very concerned that they will use this new top! to

intimidate, harass and publicly humiliate good lawyers who make innocent and trivial mistakes, while the Rob

Grahams of the world go unnoticed.
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| small firms would be penalized by the bar. (Petty and vnndicitive)

| handling large amounts of trust funds for highly vulnerable, unsophisticated clients.

| Fhave little faith in the confidentiality of records as the NV Bar lost a large number of Bar application reco s
| opening up an entire class of lawyers to identity theft. The loss of such client information would destroy a jaw
firm. ‘

This is a clear knee-jerk reaction to the Bob Graham case. Please stop trying to make rules to make the Bar look

like it's doing something. Let us lawyers practice law, without the threat of our offices grinding to a halt injorder
| to comply with an audit. If you want to be proactive, track the number of complaints made upon attorneys and

|_reach out to those practitioners who have a pattern of complaints against them.
Although I have known some attorneys who have had problems with their trust accounts | think this is a horrible
idea

This is just another attempt by the bar to intlmidate solo—practitioners The large firms would be exempt and

Random audits have not worked worked in other industries and have not been effective in other jurisdicti ns.1
think we need togivea serious look to when we see attorneys with substance or gamblmg abuse problem

I have doubts that this will be used as an “educational tool” but will instead be used to punish attorneys fi r
minor errors. | also worry about the cost of these audits. The costs should not be foisted upon the audited
attorney simply because they had the misfortune to be randomly selected. At the same time, it is inapprogriate
to force the other members of the bar, through our already high dues, to cover that expense. _ ]
I've practiced over 40 years with absolutely no problems. This appears to be the backlash from a singular |
attorney engaging in criminal misconduct. The balance of the bar should not be burdened as a result of hig '
misconduct. A reasonable alternative would be to allow audits upon reasonable cause to believe an
im_proprlety h_a__s occurred. ‘

It seems that the cnminally-inclmed will not be deterred, and those are the ones that are most egreglous For
others, best practices is always good to know. Otherwise, it seems a waste of limited resources to conduct
audits that may not directly affect or prevent someone absconding with client funds. _ _ _
Let's don't carried away with this idea just because someone thinks it's trendy, or someone thinks something
has to be done. For example, where did the figure 2% come from? A lesser percentage like 1/2% or even
could be far less intrusive, costly and wasteful of resources. Keep in mind too that our State Bar has not bgen a
model of efficiency (think computer privacy breach as a historical example), and this does not seem like a good
reason to raise bar dues unless there is too much outside pressure requiring more internal regulation.
Watching out for people like Mr. Graham who act like they know everything could do a lot more to prote
clients than requiring hundreds of attorneys every year to go through expensive, minimally productive audits.
Another better possibility could be to require random reporting of the size of trust accounts and have larger
trust accounts be more likély to be audited, or use a size of trust account ratio to number of attomeys, so that
a small firm with a large trust account like Mr. Graham's would more likely draw an audit than either a small
firm with a small trust account or a large firm with a trust account that is not disproportionately large. While
some might not agree, also recognize realities that business client oriented firms (unless the trust accounts are
disproportionately large for the number of attorneys) are less likely able to take advantage of their cllents than
probate and guardianship firms. Not to pick on them, but recognize that Mr. Graham might have been detected
if the vulnerability of his predominant type of client were watched more closely in auditing than if some largely
irrelevant focus on every individual attorney were set as the burden for required auditing percentages. Doja
little bit of following the money in the size of the lawyers' trust accounts, more than following the randomhess
of attorneys regardless of how little money they may handle in their trust accounts. If auditing does become a
requirement, please consider using a very small percentage for totally random audits (because every violation
can be important and every client is important) and try to use the resources more productively on auditing
larger amounts of money at risk for possible trust account problems. Don't let a Graham probate attorney
persuade you that every solo and small firm lawyer is as big a risk to the profession's image as Graham's was in

I really think this is unnecessary and a waste of NV State Bar resources

~
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unneeded Government governs best when government governs Ieast

| oppose the concept of random audit. If a trust account is overdrawn or other per se event occurs then dj the

. audit. Until then please do not randomly consume the time of our offices. it is also likely the smallest erro
result ina referral to the bar. STRONGLY OPPOSE! . .
This is a terrible and Intruslve |dea Lawyers are expected to be professronal They need to act like it. Punis
all lawyers for a few bad is not the answer. Find other solutions which do not involve going through my cli
information and disrupting my business. Another idea, disbar people that mess with client funds. Recently|
Northern Nevada, an attorney was allowing his wife to receive gifts from his client's wills. A clear violation
he only got a 1 year suspension. The problem is the Bar not going after these people, not audits. | note in
prlvate business, audits occur regularly and rarely solve anythrng

I think the random audit program is unnecessary, an expense, and a dlstraction from the practice of law ar
will benefit no one but the accounting firms conducting the audits.

will
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Thls proocess seems very invasive and threatens client conf' dentrality Whlle there are unscrupolous attor
this would seem to be a time wasting and harassing excperiecne to the 98%+ of actively attorneys who ar.
diligent with respect to their trust accounts. Also concerned about possible nit-picking and form over substa
- just a lot of concerns about potential abuse here. o

| am very concerned about and strongly oppose the implementation of a new auditing program. The exp
and disruption to a small law firm can be significant. If an attorney is going to engage in bad acts, he or sh
probably going to take the risk anyway as 2% is a very small probability that the attorney would be select
therefore there is no deterrence. If the BOG is concerned about mismanagement of trust accounts or that

I am concern the indirect impact of this effort on the public will be quite negative about lawyers in gener: }
eys,

ance

se
is

attorneys do not know how to manage their IOLTA accounts, then they should require a CLE on it instead.

-

seems as though the auditing program while meant to educate attorneys and attempt to protect the publig, in
actuality serves to punish the law firm who gets randomiy selected. Educating attorneys can be accomplished

by mandating a CLE and the public is already protected by the Nevada State Bar which can investigate clai
 for mismanagement of monies.

| strongly disagree with the |dea of |mplement|ng these audlts

This is simply overreach. If the bar provided a meaningful number of complaints or some other verifiable
of need maybe it would be worthwhile but complaints are almost non existent. So | think this is simply an
thing the bar staff is doing to increase their budget. It is useless and simply unnecessary and unwanted an

S
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'l‘ne bar should concentrate on the unethlcal practices of lawyers and go after those that steal from thelr cllents,

not 2 cent inconsistencies. Random Audits will do nothing for those that willfully steal from their clients.

Unless the bar is prepared to audit everyone every S years or so this program is a waste of resources. Ran
audits will not deter those who are going to steal just like random drug tests so not deter addicts from ind
it might make sense to supply attorneys with best practices in' vvr_itt_en fo_rrn sooe_opl_e_ can be_lfept current,
This type of audit is comoletelv improper and requires attorney's to potentially divulge client information

om
Iging.

protected by attorney client privilege. This is a complete over reaction to a few bad apples... which were caught.

Is this really an issue of such magnitude that new regulations should be promulgated and bar resources

dedicated? | read in the newspaper about one significant bad actor. If this proposal is mostly driven by that

_situation, it seems very reactive and unnecessary. I

is the

I know for myself that trust maintenance is of utmost importance What concerns me about random audrt
fear it may place in lawyers that any minor and unintentional error may place their practice in peril. We ar,
already aware that the bar can request trust information at any time, but a mandatory audit seems excess|
am aware that there are firms/lawyers who are engaging in bad acts. But, | would hope that this is a very
percentage of the attorney populatlon

don't perceive an epidemic of trust account problems in EITHER state.

ve.]
nall -

These seems like a solution in search of a problem. | also practlce in a much Iarger state with no audlts anfi |




147. ' One bad egg is not evidence of a rampant problem....the bar should have data on how much of a problem {this
truly is and disclose the same to its membershrp

'148. | Please do not place more costs on running a law firm, which includes the costs of stafﬁng employees to deal with
| anauditor. _ _ B
149. ourfirmisa large reglonal firm with a fuIIy staffed accountmg department and in-house ethies counsel. W have

strict procedures on handling of trust accounts and attorneys cannot direct the transfer or removal of fungs from
trust accounts without extensive documentation/verification. Attorneys never handle/access trust funds (pr any
firm bank account for that matter) directly. Only the COO and CFO/Accounting Director have access to the(firm's
~ accounts. This more of a small firm/solo practitioner problem i in my experience.

150.  Inthe absence of 2 any evrdence of wrongdoing, or simple accountmg errors, subjectlng ﬂnancral records that
| mclude hrghly confidential client information to the mspectlon of a third party is  very problematic . I
151, This has been a nightmare in other states and generated alotof ill will for the State Bar. The people who t into

| trust account trouble will not be motivated, deterred or affected unless you randomly happen to hit one of these
| one-percenters. The other 99 percent of us would prefer not to be subjected to this without probable cause.
152. My firm does not have a trust account, as it is not necessary. However, | am against this proposal. Who will pay
for auditor's time? There is no need for an oversight program unless a particular firm is having issues. The thance
| that the auditor actually selects a firm that is having problems is slight, and it Is overly burdensome for the other
firms chosen. o . - e
153. Lawyers who are going to steal, are going to steal no matter what. By having to do this, you are penalizingthe
“law abiding" for the acts of a few. | would assume that most Trust Account issues have other ethical violations
before the Trust issues are brought to light. | could see all bar complaints re no response and the like having to
undergo audits. But the time and cost of having to undergo this penalizes small firms. _ ;
154, 1 think it is offensive to go into a professional office and do an audit when they have not had prior problenis. In
my case | do very little work on an hourly basis and have a small trust account so my audit-should be shortibut
even so | would expect to have to devote an entire day to an audit. Not the best use of my time. In other firms,
they should be given the opportunity to correct errors. If there are no reported problems allow the business to
work productively. It appears that you are on a witch hunt even where there are no business with reported witch
issues
155. Attorneys that raid their trust accounts wrll do itno matter whether there is an audit or not If you thlnk t e
threat of an audit is going to deter them, you don't understand the mindset of the person that raids their frust
accounts. | worked for an attorney that got disbarred for doing it and | can guarantee that the threat of anjaudit
would not have deterred her. It's just more needless regulation for everyone else to MAYBE “catch” a perspn or
two. . _ ,
156. My cpa reconciles ali of my accounts monthly. | feel that | use best practices but worry about confidentiality and
the time wasted proving that | don't steal my dlients money. | only take retainers and put them there but rpight
consider not taking retainers or clients unknown and closing trust account {I do not get Pl settlements or dient
funds) just to avoid the hassle factor. As a small firm, I spend too much time already on administratlve tasls.

157. Do NOT do thisl

158. The cost, time, and intrusion; plus, if only 2% of firms are audited per year, those Incllned to cook the bools risk
o not being caught in any event. ) o L

139. I think this is a terrible idea and a gross vnolatlon of my client's rlghts to privilege and confidentiality

160. | pondered even takrng this survey for the last couple of days My concern Is that there is already a lack of prust

that the bar is available to help attorneys with real issues that arise on a day to day basis. This last week | had

an issue that | felt a compunction to contact the bar about. However, prior to reaching out to the bar to discuss
my concerns | reached out to three other attorneys and asked their opinion about the issue and about my|duty
to reach out to the bar. To a one, each said to avoid contacting the bar, even though each attorney had similar
concerns. We practitioners do not trust that bar has our best interests or that the bar is there to answers | -
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COST CONCERNS

1

members
SCR 78 5 already requlres the malntenance and production upon request to the State Bar all records relatrlwg to
client trust accounts. Instituting a random audit program is unlikely to change the deterrent effect of the
| existing Rule on misappropriation. Furthermore, randomly selecting a lawyer but then auditing the entire #Irm
, could disproportionately affect larger multistate firms - because you would be looking at trust account recprds

: financially and as a percentage of time required) on smaller 1-2 lawyer firms. .
| The Bar does a good job of discrplnnrng attorney's for vlolatlons of trust account we do not need more rules or

| concerns about audits for trust accounts.

| would be used as a ﬂshlng expedrtron to look for bar complaints.

questions we have. To impose audits of trust accounts simply compounds the "fear” of the bar. Those

individuals who are going to "embezzle" from their clients will find other means if there are "random" audjts of
trust accounts. Random audits will have a chilling effect on maintaining trust accounts, rather than protecting
the client. There will be a greater incident of "flat fee" charges and creative bookkeeping. | truly feel the bar
needs to find a way to build trust with its members rather than creating a greater rift between the bar and its

from more than one state. Finally, a random audit has the potential to be incredibly burdensome (both

lam concerned that (1) this would result in additional unnecessary expenses incurred by the ﬁrm, and (2)

A random audit only creates problems. | adamantly oppose any random audit. Don't waste bar dues trying to

create or find problems.

I would strongly oppose random audits. If a lawyer is going to steal funds from his/her trust account, thenthe
lawyer is a crook and it does not matter if there is an audit program in place or not. The majority of attorngys

who are honest will now have to suffer through the wasted time and expense of an audit because of a fe

- dishonest attorneys. Rather, | would like to see offering CLE programs to help attorneys if they needed th

helip. Also, how about having a contact person that attorneys that need help could go to for assistance anc

advice in setting up and/or maintaining their trust account. | also see that this will cause bar dues to incregse to

| cover the cost of this new program. Finally, it seems that when | read the punishment for attorneys in the
| discipline section of Nevada Lawyer, the punishments seems to be light compared with the conduct. Harsher

penalties for what amounts to criminal actions, such as disbarment, might be a better deterrent than th_e hreat
of a random audit. Lets not make the majority of attorneys who are working hard to have a law practice suffer

for the actions of a few bad attorneys. Thank you for considering my comments.

I'm adamantly opposed to random audits. We don't need to turn the state bar lnto another IRS We have

enough meddling into our law practice as is.

I think it's important to allow for the small firms to be able to correct mistakes without disciplinary action.

However, | question whether this program will truly be useful

Who would be paying the cost for the audit? Having had clients who have undergone audits in the past, this

is a large expense. If it is put on the individual firm, that could be very prohibitive. If it is spread across th
bar, that would require a large influx of money to the bar to accomplish this. | understand the concern
about trust accounts given the recent issues, but this does not seem to be the way to fix that. | also belie
more clients would have issues with third parties reviewing their files than clients who would gain comfo

from the process. This, to me, seems like a reaction to a big issue in one instance, and places a large burdén

on everyone because of the actions of one firm. If this is a larger, issue, then it is probably a larger issue far

certain areas of practice. A better idea might be to require education for attorneys in certain practice issups
where trust account violations are a larger problem. Our clients rely on our confidentiality. We have clients

who have placed that trust in us for specific reasons. An audit of the accounts and files would greatly
undermine that trust. This, to me, does not seem like the right solution to the problem.
The burdens of the audit's costs scare me. Audits are notoriously expensive and no firm, assuming the au

costs would scale with the size of the firm's practice. A small firm/solo could be wiped out. A large firm coyld



10.

11.

13.

14.

15.

“16.

17,

types of |ndividual trust accounts that are more vulnerable to mlsconduct

] What is the antlcipated annual cost for this audit program? WiII the audlt program result in an increase In
_ | annual bar dues? -
' Thisis a good idea but cost of the auditsis a major concern. The audited attorneys should not have to bear

| random audit program should not become a significant burden to practice.

12 1.Whoisgoingto pay for these audits? | don't want to pay for them with my Bar dues, and neither woule

see huge expense, Instead of an audit program, | believe the Bar should quit sweeping discipline issues under
the rug and use those complaints as a trigger for trust account reviews. Additionally, the banks should be
more involved... the IOLTA banker should tell the Bar if a lawyer has set up an individual trust account. Then,
there should be more investigation and control over the individual trust account. If the rumors about
Lawyers West have any basis in fact-and my speculation based upon those rumors are true, then it was thgse
Who's golnEto pay for the costs of the audit? Certalnly not the law firm. The bar ought to be fully
responsrble for the costs, as it is choosing to conduct random audits

the cost. Perhaps the IOLTA program should pay the cost in anticipation that greater trust account
compliance will result in more interest being pald into the JOLTA program? My guess is that the IOLTA
program would be far ahead in the long run. 4 ) ) B -
This program would add additional expense and time burden on all firms. Unless there is a problem that
requires such involvement by the Bar it is not a good use of time of attorneys.
Who is going to pay for this? Don't raise my bar dues!!l Especially since | am not even required to maintain a
trust account as a Iavo_:yer fora public agency.
Is this going to increase my financial burden as a member of the Nevada State Bar? In theory, I like the Id
of audits (not necessarily at random, though; and the five-year "exempt period" after an audit makes me
think some attorneys will use it as a carte blanche), but it might not serve the purposes for which it is
intended, and if I'm going to have to pay for it whether it works or not, I'd rather stick to the status quo. I'm
pinched enough already and | would be against this even if it only results in a marginal increase in my
financial burden. We attorneys don't have it as good as we used to. The market has been bad since 2009,
and | graduated in 2010, so | actually never had it good.
I'm not interested in paying for an audit of my own records conducted by arguably unqualified OBC
personnel.
lama publrc lawyer so this does not affect me; however, 1 would be concerned about the potential fi nan}a
t

(Y

impact an audit could have on a firm as it pertains to both time and money. Trust account misuse seems
be the largest reason for attorney discipline in the state and should be taken very seriously, but such a

The cost of an audit could be too much for a firm to bear - whether the firm is large or small.

it

be fair to have the audited attorneys/firms pay for them if they've done nothing wrong. 2. Why do rando
audits, instead of focusing resources on attorneys/firms with allegations/suspicions against them? This
seems like a waste.

The expense to our bar.

Audits can be costly and if they are random, then State bar should pay for them througn'increased dues ag
part of its business practice .

Who is paying for this?

I think this Is unnecessary It will increase our expenses asalaw fi rm, and it will increase our expenses asa
statewide bar. Failure to monitor offenders and likely offenders has led to this overprotective reaction, which
is unwelcome from ﬂrms wlth IIttIe to no trust account usage and actnvlty

An audit of my solo firm would be easy; but, how do you propose to audit a multi jurlsdictronal law firm wqth -
. hundreds of lawyers? The cost of such an audit would be very high, in the six figures, at least. What is the

|
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| cost will be  commensurate with the beneﬁt

What would be the added cost to the Bar would be incurred annually and how would these costs be paid?

anticipated annual budget? A year or two of "exemptions" for large firms might work, but at some point latger )
firms would have to get "equal" audit treatment as the smaller firms. _
| would rather see bar resources go somewhere else. These audits are gomg to be expenslve and I don't think the

Who wnll bear the cost? The number of audits wlll be so small it wlll not Improve the handling of trust accounts
or prevent the misuse of cllent funds This is a horrible idea

The cost to the attorney of the audit is of serious concern.

1 do not like thls idea. It is very intrusive and will add stress to the business Also who is paylng for It?

| agree with the concept. However, the attorneys who abuse client funds usually have either a substance abuse
issue and/or a perceived desperation for funds. Thus | question the cost/benefit of the random audit. _
We are a small firm and reconcile our trust account statement every month. We have a fairly small balance. If this
becomes the policy, our audit will be inexpensive and quick. | don't want to have to pay for audits for other types
of practices with large accounts and for those who do not manage their trust accounts properly. That would be
very unfair. The firm being audited should pay the cost of the audit, and that would encourage and motivate
Iawyers to manage properly their trust accounts. -

The cost of this initiative, both to the bar and respondmg attorneys, would far out weigh the deterrent eff ct.

| Misappropriation is a purposeful crime, and the 2% chance of selection for random audit would not be effective

in discouraging such conduct. Unscrupulous attorneys would still steal from their trust account and hones
attorneys would bear the cost of this ineffective enforcement measure. _ _

Our Firm has over 60 attorneys in the Las Vegas offices alone. It appears the probability of an attorney from our
law firm being randomly selected Is vastly more probable than for a sole or small office practitioner. And tp ask
the law firm to shoulder the costs of an involuntarily, randomly selected audit  appears rll-concelved
| actually think this is a really good ldea, but the only concern | have is that the costs of the random audits If the
cost is the firm's responsibility | have friends and colleagues whom are solo practitioners or even in smallef firms

 that operate on a razor line margin as start ups in terms of Gross Income minus costs. If the costs of this thing run

 supporting documentation for some of the IOLTA audits as for example many firms handle sensitive persopal
. information and even documents that are protect under Federal Law on behalf of our clients (I represent

super high | think you will be unfairly impacting smaller firms and solo practitioners and that is not fair. | think
best practices here would be that if a firm passes an audit they should not have to pay for the audit and the cost
should be paid by the Nevada State Bar. As far as not reporting audit results to the State Bar that is silly. Ifa Trust
Account has an issue, yes it should 100% be reported to the State Bar. Also | have marginal concerns abou

personally a large number of banks). | don't want to see a scenario were we get an audit pass from the NeIada
State Bar but then an audit fail from one of our clients because we did not maintain appropriate protections for
personal information under Federal law. -
Intentional misconduct is unlikely to be impacted by this because, as is true of any crime, deterrence is
accomplished through the certitude of getting caught, not the punishment. Because the likelihood of getting
audited is low, it is unlikely to deter embezziement of client funds. | am concerned about how the cost for this will
be paid.

| The fact that the State Bar is not belng up front in this survey about the expected costs of such a program S
! very troubling. The omission of that critical item will skew results of this survey. The cost of the audit progtam
' should not be borne by members who have no findings or trivial findings. Additionally, randomly auditing all

attorneys with trust accounts is a tremendous waste of resources, no matter who pays, when viewed against
other more important factors that are likely signals that a particular attorney should be flagged for an audit,
such as not responding to client requests for an accounting, delayed payments to clients, other ethical
problems, etc. The entire profession should not be penalized (for lack of a better term) because the State l!ar




SOLO/SMALL PRACTICE CONCERNS

1.

Lol

. produced by the Iaw fi irm unless there isa problem

* more hurdle for a small firm that the bad apples will still find a way around. Addressing the reasons theft
| happens like gambling, drugs, cash flow, etc. seems like a better place to start. .
I guess after being a solo for 35 years with 5 to go before | hang it up, it would be good to know if | have been
doing it wrong all these years. | do have the account reviewed by an independent book keeper on a monthl
basis.

was asleep at the switch'in responding to client grievances while one attorney was bilking millions from hig
clients.

I think it's important to allow for the small firms to be able to correct mistakes without disciplinary action.
However, | question whether this program will truly be useful o o

I am concerned about smaller or solos being able to comply with requirements, about non-lawyer audltors
who don't understand lawyer trust accounts, and don't think an auditor should be allowed on-site at a law|
firm given the highly confidential nature of what we do. The auditor should be off-site with records

thisisa tremendous burden on small law firms and unlikely to deter intentional bad actors. if y you are reall

Attomeys are already one of the most highly regulated service industries. In many cases, the State Bar has
not considered the burden of its many requirements on solo practitioners or small firms . Continuing
education is great, and outright fraud is, of course, awful { but note the response of the bar and the
incredibly unusual circumstances of the Graham case) but please don't put more burdens on the little guys.
The big firms who already have full-time trust account specialists seem to drive the bus... and the ABA

' trying to edumte make trust practices acle but dont add more regulation and expense for solo practlction rs

policies are big-firm oriented. That is not fair to us solos. Let's focus our efforts on education and avoid taking

time away from our clients....and to allow time for pro bono services.

| am deeply concerned that this is being proposed because attorneys, especially in smaller firms, have
misappriopriated client money. As aresult, the audits will unfairly target small firms. Nature of practice
should be considered and audits should be based on more than random selection. That will never addresy
the problem It will only subject those who don't need audlts to audits.
| understand that this s coming froma place of protectlng the publlc after recent events but | fear |t s o‘n—lF

Thisis a well-intentioned idea that would drsproportionately harm small firms in terms of the economlc

impact and disruption of the audit to the practice's normal operations (as well as any potential liability for
audit costs). More CLE's about trust accounting would be welcome., Even make it a required credit.as the
State Bar has done with the topic of substance abuse. Random spot-checks of trust accounts, however, dd
not seem likely to catch large-scale, sophisticated embezzlers, and will cause enmity between the State Bat
and its members. )

| believe that there are some attorneys that improperly handle their trust account. That is why we see so
much discipline in the bar journal each month. But to have random audits is very difficult for a smaller firnj.
We are busy practicing law. My firm has measures in place to ensure nothing is mishandled (1 am the only

signatory on the trust accounts, | personally review the trust account bank statements each month, | do ngt

allow electronic transfers from the trust account unless | personally go to the bank, sign a transfer request]
and sit there with the teller to ensure that the transfer was handled properly. | do everything right, have
never had an issue with my trust account, and do not think it is fair to burden the vast majority of attorney
who are compliant because of the few minority who are not ethical or do not properly handle their trust.

w

account. Those who act improperly with trust funds seem to always get caught and I think the system thatjis
currently in place is sufficient to properly protect the public and deal with attorneys who are not ethical oJ- do )

not properly handle trust funds.

.
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Bad idea. Small firm lawyers such as myself, who follow the rules, and still have to practice, manage caseT
and employees, do not need more Interference or compliance complications. Strongly discourage this policy
I'm a solo practitioner. | am very, very, very concerned about how this could disrupt my practice. | am tod
busy to have my firm put on hold or to have my business disrupted. This seems like a knee jerk reaction tg
recent headlines. Audits are not going to deter bad actors. The vast majority of us guard our clients' money
and do our jobs the right way. This audit idea seems like  punishing all of us for the sins of 1or 2 bad appleT:_
As a solo practitioner | keep a close eye on all IOLTA fundsanditis a fairly stralght forward set of accounts
However, if | had to respond to an audit it would potentially put me behind for everything else and risk
malpractice. Thus, | would want a lot of lead time so | can schedule around something like an audit. | think
audits are fine for bigger firms because they have redundancy and can afford it, but smaller firms will have a
lot of problems doing both thelr jobs and responding to the audit without some additional help. B
| do not maintain a trust acoount in Nevada and seldom have cases in Nevada that involve our ﬂrm s trust
account. So, | would likely be exempt from the audits. However, | feel that a random audit system would pe
counter productive and place a burden on small firms. A random audit program places an undue and-
inefficient burden on an the small law firm that is properly maintaining its books and trust account. We
regularly maintain our office operating account and trust account and my office pays for the cost of that
effort. This added level of oversight and expense places a significant burden on my staff that Is already
challenged to comply with other governmental mandates. For example, our office was randomly audited by
the California state franchise board related to internet purchases to determine If our office was paying sal
tax on internet purchases from out of the state of California. This audit required 30 to 40 hours by my pa
time staff to research and respond to the auditor's requests for documents and information. After the audit
was completed, it was determined that we had falled to pay sales tax on an internet purchase valued at
about $20. This resulted in a payment of $3 in sales tax. So, after hours of research and work by my office,
the government received $3 in tax. My office expended hundreds of dollars of time. We had no recourse
and no alternative but to comply with the random audit despite clear preliminary indications that our office
consistently paid sales tax on all purchases on the internet. | fear that such random audit would result in an
bureaucratic necessity produce resuits. In other words, like in this example, despite preliminary indications
of tax compliance, the auditor kept pushing until she found "something" like the “result" in our case, $3 o
unpaid taxes. California does not have a random audit program but enforces violations when they are
discovered. _ - - -
| expect that everyone makes occasional errors in accounting, and most of us find our errors and correct
them. Arandom audit, besides taking time from practice which would likely be more of a financial burden on
small firms, partnerships and sole practitioners, is unlikely to address the problem attorneys who' \_/vrongfu
take client funds. If a client has a financial problem with an attorney, the better focus of State Bar efforts
would be to make the reporting easler and enforcement better for those found to have actually taken clIeTt
funds. If the concern is alerting attorneys to good trust account practices, make it another mandatory
subject for CLEs. The additional cost of such an audit would just be more of a cost to participate in this Stgte
Bar without likely positive returns. - o
| would be concerned that small firms/solo or minority/women would be heavily targeted for audit; wherdas
the recent publicity of attorney transgressions have shown the problem lies elsewhere. Plus a sole
practitioner, an audit would eat into my time which is already stretched in complying with CLE, pro-bono,
administrative duties such as State Tax compliance and reporting, etc. in running a lawfirm properly.
Random audits is not the solution to deter those who want to_defraut_i t_he p_ubllc.

[

just don't pick on sole practitioners

This would just place an additional administrative hardship on smaller firms who already have to comply with
numerous CLE, IRS, Nev Dept Taxation, Nev Unemployment, Bond and Commerce tax, US census, and oth#r
regulatory requirements that distract from actually practicing law and helping people which Is the reason for
going into this profession to begin with.

'
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I am concerned about the burden placed on private practice attorneys

The proposal creates more wasted time for solos and increased expenses. | suspect that it will increase cogts...

I own and run a solo practice. The time expended on a random audit would be billable time Iost, and there are
periods when | am already working as hard as | can. The fees | expect will be charged to the firm to pay forjthe
audit would be entirely wasted money in my opinion. To the extent there is some reason for concern about a law
firm's trust account, | can see the purpose of having an audit, but having random audits would cause significant
lost billable time and pointless expenditures. 75% of my business comes from a handful of institutional clignts,
none of whom are involved In any trust funds at all. | have a small handful of clients with very modest retajner

| deposits that are made at the start of a case, and returned or applied before | close the file. ] am entlrely ainst
any random audit program.

The likelihood of one attorney in a Iarge'ﬁrm being randomly selected for an audit, thereby trlggering an entire
firm audit, seems to be much higher than small & solo firms, therefore larger law firms would be audited mpre
often statistically, even with the 5 year minimum period between audits. Would it make more sense to randomly
select firms and solo practitioners instead of individual attorneys? .
This could potentially be extremely disruptive to smaller firms. | would think that clients contactmg the bag
should be the triggering factor for audits. | feel that perhaps that is the best avenue, as to do random audits may
be unnecessary and take focus off the ones that truly do need auditing. .
I think the biggest issue for smaller firms is the disruption an audit can cause. This depends on how strict the
deadlines are and whether the audit would be reported to the state bar. If the audit can be reported, | belleve
most firms would be forced to hire an outside CPA and an attorney specializing In trust accounts in order-tp -
protect their rights. For smaller firms, that can be a glant expense. Plus, those firms may neglect current cijents
to prioritize for the audit. On the other hand, IF there is currently a major problem with trust accounts and errors
in accounting and/or fraudulent behavior that's not being noticed by the client, then it might be necessary{to
protect the client. I'd be interested in knowing what other state bars are doing and whether a problem actually
exists. If not, the money and resources might be better served with voluntary programs that help attorneys with
their trust accounts. Not to ping-pong on the issue, but if the findings and deadlines aren't too strict (allowing a
firm to not shut down during an audit and the findings aren't reported unless maybe intentional violations) then
the program might be a good way to offer assistance to firms. Finally, associates of law firms that have no
control over the firm's trust account should not have to worry about being audited. It would be unfair for an
attorney to be disciplined over something that they have no control over.
As an owner of a small law firm for over 14 years without a single trust account issue, this seems like a gre t
way to punish those responsible attorneys with paying for an audit they do not need nor want. | already pay a
full time staff member and an accounting firm a lot of money to review all of my books every year. Perhaps we
can have a random interview to ask attorneys if they are having any issues with substance abise or depregsion
that would lead them to violate their oath to their clients by stealing money that is not earned.
Please don’t make the audit too cumbersome and time consuming for the sole practitioner. Especially those who
very small trust accounts. B I
I run a solo practice. | believe that abuse of trust account funds occur for a variety of reasons, but more o en
than not it is an authority in the firm who abuses the funds or there is an embezzlement issue with a lowef:
ranking accountant or bookkeeper who is trusted by counsel in charge. My fear is that these audits will take away
time and resources from law firms and keep smailer firms from focusing on their clients' needs. Is there a Wvay the
cost and time and can be mitigated from any extensive auditing. | would rather have mandatory malpracti
insurance than audits year after year. Just my two cents....Thank you! =
as a solo practitioner, an audit could impact compete with legal services that I need to provide my clients 3t the
time, and could be very disruptive, as opposed to a large firm that has an on-site bookkeeper.

w
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_ of law The added expense places a further burden on the practlce

as a sole practitioner this is an unnecessary intrusion into what limited time is available to spend on the practice

More economic impact for small practices to respond to requests than larger ﬁrms wrth more staff and regources

| i am concemed that there would be an umntentional bias towards auditing small or solo practlces | am
concerned that this will be like the general topic of gun control, which | favor, but which would not have

prevented the October 1 Las Vegas shooter. | am not sure that this approach will protect against the kind ?f

fraud that Rob Graham perpetrated

Solo firm that rarely uses the client trust account and for relatively small amounts of money for fees and dient

expenses, Seems like it would be a waste of Bar money to have such a program for similar firms.

EDUCATION ALTERNATIVE

1

——t

| different then attorneys that intermingle funds and "borrow " from clients

When | had my own firm, | found it surprising that there were no regulations and/or guidance on trust

accounts. | think there should be a requirement for attorneys who will be handling client money to

participate in a CLE regarding trust accounts. The requirement should have to be required to be filled with
| 12 months of opening a practice or being given access to trust accounts.

The proposal has many negative connotations and a number of degrees of significant concerns. | would mTch '

rather see CLE requirements on trust account management and best practices than an audit program. The
| proposed audrt program takes away a great degree of self-regulation from a self-regulating professron

attorneys with the management of their IOLTA.

| A CLE would be a good idea. Education before detection and punishment would be the most efficient path.

] thln'k mandatory CL-E in trust accbunt.issues and gene-ral accepted'acoounting principals that is required-t
be taken periodically is a better approach.

| believe that the purpose of audits should be educatidnal and informative, rather than to provide oversight

of attorney practices. Therefore, the audits should not result in discipline unless the auditor reports
intentional misappropriation or falsification of records or responses. Informal referral of attorneys to

| information or CLE programming should be the result of the majority of audits that reveal failures to use b
practlces e
We are extremely y careful with our trust account. | believe that people that don't understand client trust
accounts need education and clear guidelines. Some minor discrepancies may be due to lack of clarity, thr

I am a member of the executive committee of the solo/small practice section of the State Bar, and we
discussed these issues with one of the members of the Board of Governors, advising that before random

auditing is EVEN a thought, WHY DON'T WE INSTEAD FIRST REQUIRE EDUCATION ON TRUST BEST PRACTI(

FOR TWO YEARS AND THEN DECIDE WHETHER RANDOM AUDITING WOULD BE APPROPRIATE. Many solo

and small practice firms had a huge change in practices after the 2008 foreclosure crisis which changed th?se
and other practices from insurance defense to plaintiff work or contract work. Most CLEs which I have se¢n

do NOT discuss in detail what trust account best practices are. Attorneys are not accountants. However,
there should be CLES for some of the major areas of practice which involve trust accounts such as P, famil
law, bankruptcy and criminal law. | know many attorneys who have trust accounts and are sure they are

L * may

pst

doing the right thing according to the rules, keeping track of the funds, ensuring the client has access, proper

billing and then accounting prepared. It is those who have "issues" with gambling, domestic or substance

abuse or simply do not know the "right" thing who may require the rest of us to be under the gun. laman

ethical attorney, but just worrying about an audit and thinking, "have | dotted all my i's and crossed all ry,

t's" is taking time away from the practice, costing time away from other work for my clients, deadlines, etq.

AGAIN, INSTEAD OF RANDOM AUDITING, FIRST REQUIRE EDUCATION ON TRUST BEST PRACTICES FIRST F.
TWO YEARS AND THEN DECIDE WHETHER RANDOM AUDITING WOULD BE APPROPRIATE. THANK YOU

w
——-

¥ believe the bar should have a system in place such as a three pronged or other approach. This would help
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15.

I strongly believe this is unconstitutional and not something the State Bar should be involved in. While |
understand there are trust account problems, these must be resolved by education NOT highly intrusive
audits. The bad conduct will continue - with or without the audits. What are the odds of picking a bad
lawyer who steals client money out of 2%? While this may sound and feel like a good idea to prevent the
unlawful theft and conversion of client funds, this is not the way to do it. This will be extremely expensive
cost of which we, the members of the bar, wlll be required to bear, along with punishing the good lawyers|
who are meticulous trust account managers in an attempt to find (or hopefully deter) the bad few. The
public, our clients, will not be protected when their attorney's focus Is on a random, intrusive audit of trus
account(s) and not their case. Public protection can be provided by education - make the additional CLE

credit requirement be in a class focused on trust accounts, not expensive, highly intrusive, practice disrupting

and unconstitutlonal audits. | wnll assist in teaching the classes!

CLE seminars and provudlng online resources would be a far superlor way to accomphsh better trust accou Ot

practices thani |mposmg random audits.

The State Bar should develop a package for attorneys (or firms) to show how |t ought to be done with: 1.
Sample written procedures, with explanations, and paying particular attention to explaining how firms
should limit authority and access to trust accounts, how to tell the bank of those limitations, etc; 2. Clearly
spelling out lots of examples about exactly what funds should be going into trust, and exactly what
documentation must exist for distribution or taking money out of trust. Confusion is being created by the

constant exhortation "this Is not your money" when the situation often arises that we get a check that has{{a)

some client money; and (b) some money to be paid to the firm; That check should be deposited into trust

because it contains some client money. Distribution of the attys share to the atty should thereafter occur, pf

course, only upon proper paperwork signed by authorized atty (partner) and written notification to the client
of the intended distribution. 3. Sample accounting paperwork done the way an auditor would expect to $ee
at any firm; 4. How to handle bank statements (don't let staff open) and reconciliation; 5. Lots more ltemq to

be addressed. There exists confusion about whether electronic transfers out of a trust account are
permissible or must an actual check be written? Could there be suffiicient auditable paperwork to allow ar
electronic transfer? How does a firm limit those who can authorize?? ETC.

This would place an incredible burden and unnecessary stress on attorneys and firms who are in compliante,

that is, the overwhelming majority of practitioners. It also wastes the funds they contribute to t_he'Bar's
budget. A better use of resources would be ensuring attorneys (with access to trust accounts) meet a

minimum level of trust accounting knowledge and/or take periodic refresher course (similar to a CLE). Access

to neutral professionals who can help attorneys who have found themselves struggling with their accounting

would encourage voluntary intervention prior to "real” trust accounting problems, Lastly, and | think the
does a good job of this generally, looking to solve the underlying problems that lead to trust accounting

problems (individual financial distress, alcohol and drug use, gambling, depression, unmanageable workload,

etc.) is a more far reaching solution that will better beneﬂt the public and mdividual attorneys.

CLE Seminars regarding trust account best practices are helpful to ensure new and experienced practition rs
are up to date with rules/guidelines applicable to trust accounts and or changes to rules/guidelines for trupt

accounts. Random trust account audit program would be a distraction to a practice and costly. Objectivity
and bias would be a major issue, irrespective of rules in place to avoid such issues. )

I have never had a Trust Account in Nevada for my solo practice, and only briefly established one while
practicing solo twenty or so years ago In Florida (and did not use it). | have worked for firms that had Trust

r

Accounts, but my part of the practice did not involve the use of the accounts, while other portions of the firm

did, so my knowledge for the survey is limited. | tried to imagine how | would answer if having had and usjd

Trust Accounts. However, | believe that the more any Bar Association can do to educate as to best practic
particularly with client funds (which I've casually observed from reviewing the disciplinary actions in Bar

Journals over the years to be violations that carry heavier sanctions, as it should be) the better B _
ACLE regarding trust account best practices provided at a local bar association meeting would be the most
beneficial to me, and | believe it would be the first step and least costly step in helping lawyers and firms i

3
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i my area avoid trust accounting mistakes. The Bar has not provided such a training course in my time of

practlce

| don't particularly need guldelines or cle's but lt doesn't hurt to offer more and Impress upon the lmporta
of keeping a balanced trust account to the same degree the bar has pushed substance abuse issues. Asa
practitioner, you can see which attorneys are more susceptibie to poor trust account habits, (i.e. Pl

attorneys, Trust attorneys). As defense counsel, we don't typically have much surplus cash. So while | thir

it's important that we pay more attention to trust accounts, more than simply falling below zero type of .

tests, because often times it starts with taking from peter to pay paul and the cycle continues, | don't thin}

efforts are best done through random audits. If we are trying to avold the Rob Graham incident in the

future, there's really no need to put efforts on the occasional defense attorney whose funds were taken only

for the client to find out in 30 days. The latter scenario will work itseif out and be detected soon enough.

is those types of attorneys who carry a lot of cash on behalf of their clients that are more susceptible to ga

unnotlcecl untll the problem is too big to ﬂx

hce

te

It seems that most egregious trust vlolatlons are lntentlonal and those are already prohlblted and o an audlt

will not deter those actions. In order to minimize trust account errors, training (CLE, etc.) would result in
EDUCATION - whereas an audit does not necessarily provide any education and audits are very time
consuming and intrusive/burdensome. _ -

We feel that having additional CLE programs educating attorneys on how to best maintain their trust
accounts is the best optlon We feel that a random audit is unnecessary and onerous.

CLE for Trust account handling should be a 1 hour biannual requirement just like the substance abuse 1 am totally

against random audits. ]
Bad idea. Provide education first. If there Is a concern, state bar should identify the issue and discuss with
membership before it goes off on a hunting expedition. If the state bar is really interested in how attorne

! manage thelr trust accounts, then set guidelines, provide a knowledge base and provide a regularly sched

instruction. This last item could take form of education preferably with CLE applicable to ethics credit

requirement. After these steps are taken, random audits would be acceptable but | have concerns that the

State bar would use this sort of program to target members or a group, it does not like. . Very troubllng

1 do not belleve random audits wil deter lntentlonal bad acts as those who would misappropriate chent
already know they are doing something wrong. If the goal is to educate attorneys/firms about best practic
then do that: educate. While 1 am loathe to suggest any addition to our ever-increasing CLE requirements,
perhaps it would make sense to require a trust accounting/best practices seminar when an attorney first

s
led

nds
S,

pens

an IOLTA account and then periodic refreshers thereafter. Additionally, a voluntary, non-punitive audit program
may be useful as a resource for those who suspect or have discovered errors and wish to rectify the issue($). In
sum: | do not think random audits are worth the time and expense, as | suspect the vast majority of auditsiwould

reveal either no or minor errors. Better to direct efforts toward education/prevention/voluntary correctio
investigating suspected maifeasance.

Make bridging the gap seminars mandatory again and include a trust account expert. That was very effective

when I was becomlng an attorney. The prtfalls always wakes up a young lawyer just my thoughts

Trust account formation and malntenance is something the bar should teach newly admitted attorneys an
refresh every 5 years or so for all others. I've seen to many cases of misappropriation. Training won’t stop
but if it stops one case it's woryh it. | believe the audits should be used to give instruction and remediate
problems more than to punish unless errors are egregious

attend at least one, three-hour course on trust accounts in the first year of the requirement and then at le
once every five years. That would then cover 100% or the attorneys, not ]ust 2%. e

I do not think the audit is necessary. CLE programs can solve the problem. Those attorneys havmg financia
problems will raid the client accounts anyway and a financlal audit would do nothing to prevent this. Also,

I don't see a need for this. | would suggest, as a much better alternative, an MCLE requlrement that an attFmey

may start out as a free service, there is the likelihood that a fee will be charged in the future and the cost to

33

}

st

-
while it




26.
27.

28.

29

30.

OTHER

10.

S

prepare for the audit for any size firm could be significant to get copies of the records unless the auditor cpmes

on site.

Don't implement the random audits. Make trust account best practices CLEs required for attorneys similar{to

Substance Abuse CLE_s.

| have attended a CLE where trust accounts were discussed but the information provided was not very h pful

Different firms have to deal with different issues, but a nuts and bolts type seminar would be help_ful_ _
While | have studied proper trust account practices, many ' who are responsrble for trust accounts have no
responsible for trust accounts should be required to attend a 2-hour CLE on proper trust account practic

Those
and

then they should be given a period of time to resolve any issues without penalty, so long as all client trust funds

areaccounted for. o - _ o o
The audit idea is not as effective as manatory CLE every year, like we all agree substance abuse is an issue,

so the audit idea will cost money and not serve the goal as well as mandatory education thru CLE
I think having the specter of an audit might help deter some bad practices. In the end, though, just like an\

| ethics is an Issue to have mandatory education, maintaining client funds in trust is an ethical and legal congern,

aw,

rule, or regulation, an audit like this burdens everyone else to address the few who do wrong. In my view, the

Bar and other CLE sources provide ample educational opportunities about trust accounts. Having an audit

the 2%. As a solo practitioner, having to do an audit like this could significantly impact my business becausg my

might deter some, but it's not going to deter the most egregious offenders who will simply hope they're r}t in

time is limited. | think rather than do an audit the Bar could provide ongoing education and opportunity fi

ra

consultation or volunteer audit to make sure we're doing things correctly. We already have so many rules o try

to comply with and money to spend on doing so that this would be a great additlonal burden for those of ys

who are following the rules, even if it only happened every 5 years.

' Malntain my trust account only to possibly assist close friends and/or family members in need of pro bono help.

You should be exempt if you been in practice for a substantial time without any greclences

My wife, who is a lawyer and my partner at the firm, does all of our accountlng, so | fear my oplnlon woulg
as good as hers on this issue

not be

This survey presupposes the program will be putin place, but the Board is seeklng Opinions to shape |t lf hat is

the case, the Board has an ethical obligation to inform its membership of its decision to implement.

Audit program should be limited to lawyers who have an average trust account balance in excess of $10,0

I am retired from public service. | work at home and do not maintain a off-premise office. | serve mostly ro :

bono, veterans, and members of the Natlve American Communlty

.00.

linitially thought random trust account audits would be agood idea However smce only 2% of Iawyers w:uld be
audited in anyone year, | don't think it will be effective in stopping small thefts before they become biggerjthefts .
and it will be a nuisance and invasion of client privacy. | support having the state bar use some of the interpst

money it gets on trust accounts to be used for the client security fund rather than just for legal aid.

Without the informed consent of my clients, | will be unable to provide ANY information to your auditors. |So

where does that leave us?

Would the audit be of the local (NV) trust account or of all jurisdictions in which the law firm provides services

and maintains a trust account? If the audit pertains to all offices regardless of jurisdiction, A) what wouldee the

authority authorizing such an expansive program; and B) what requirements would be applicable and enf:
(NV or the local jurisdiction)? :

It should only be for that particular calendar year or less.

rced



11. There should also be a non-random audit for cases with possible issues.

12, Another option to creatmg a bar-funded and bar-supervrsed random audutmg program 'would be to have erch law
firm be required to provide a CPA-audited report every two years at the firm's expense. If there are problems,
~ report frequency could be increased and/or bar-deslgnated auditors could intervene _ L o
13. Regarding advance notice - someone will need to call me and tell me when they are coming over. | thlnk that my
receipt of funds from or for a client could be the clients' privilege of confidentiality. | have a spread sheet pf
clients' funds and my check register and my monthly bank statements and they all reconcile but | don't know if |
can share that information with anyone. If a client complains to the Bar | think that would waive their privjlege

| butnot otherwise. _
14. " The exemptlon penod of five years mrght cause some attorneys to believe they have a "free pass" after th‘Ly've
been audited, as they know it cannot happen again for at least five years. | don't know how large of a condern
that is. _ i R
15. I work for the Public Defender's office, so | don't have a trust account.
16. | am a government attorney, so this does not apply to me. | do not want to sway the answers that do not fpply to

me, so | did not answer many of the questions. | was a member of the Client Security Fund years ago, and
suggested this practice back then. | thought random audits was a good idea then as it is now. |, however, think
less than 2% per year is not enough to make an impact, and every 5 years Is too infrequent. Additionally, what

would be the penalty if an attorney does not cooperate?

17. I do not have any clients in Nevada and do not handle any cllent money in Nevada

18. It is unclear whether an attorney with an out of state principal residence who does not handie funds for NLvada
based clients would exempt.

19. What can we learn from other state bars who have implemented this? Was it successful? Was it a cost item and
a waste of time for the State Bar personnel? Who will pay for this? )

20. While this sounds like a worthwhile program, 1 have concerns about how the stated objective of "detecting minor
trust account management errors early to prevent larger issues" impacts the audited lawyer. | strongly beljeve
that when errors not amounting to an ethical or other rules violation are found, that this should not be somehow
be used agalnst the attorney at the tlme of the audit or in any future audit random or othewvise conduct d.

21. ' I'm in-house counsel so | don't deal with trust accounts.
22, Providing advance notice of an audit might be a bit purpose defeating. | recognize the goal isn't to catch bpd acts,
but giving advance notice or the ability to "straighten out" audit books would give those who actually are
intentionally misusing their trust accounts time to rectify/replénish. | think timing is important though - you
should avoid month-end or quarter-end audits so accounting teams have more time to devote to respond';wg to
an audrt N
23.  In order for the audit to effectlvely train lawyers on best practlces, it must be a "no fault" program, meaning that,
wherever mistakes in accounting, allocation, or practice are discovered, the attorney must have a reasona le
opportunity to fix the mistake and learn from the mistake. If it is understood from the very beginning that the
auditor is not an adversary, but instead someone to help inform and train the attorney on best practices, then the
attorney is more likely to be honest and open with the auditor, resulting in better disclosure and better
] outcomes. L
24, Has the mformatlon that is already in the possesslon of the Bar regarding mlsappropriation of client funds )
| provided any insight into the impact that an audit will have on deterrence? Short Thought: Is the main pufpose
| deterrence? What does the bar know right now about trust accounts such that creating this program is'netessary
to deter prospective misappropriation? How many attorneys are screwing with client money to necessitate this
action? L o
25. Conceptually, this seems to be a good idea. However, | would have grave concerns, glven the way the Bar has
handled disciplinary issues for a number of attorneys in the past few years. Lack of notice and due processare

3
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' frequently discussed, and this program would have the potential of making mountains out of molehills for

lawyers who are otherwise attempting to serve their dients honorably. That said, | again think that the-prggram is
 {conceptually) a good idea. It would all depend on the implementation. I I
I think it is a bad idea to have a 5 year grace perlod followmg an audit. The grace period would glve a dlshc nest
attorney, like Mr. Graham a great opportunity to steal. There should be some sort of random re-audit protedure
durmg thes 2 5 year grace perlod i
I am only Nevada licensed attorney in my out-of-state firm. We have a NV JOLTA Trust Account but | don'}
believe we've had any balance in it for quite some time because I'm not handling matters where | have dignt
funds, or unearned fee retainers for clients for Nevada members -
i would be concerned with privacy and the amount of time an audrt would take. If our offi ce manager is t| d up
preparing for the audit, or letting an auditor into our programs to conduct the audit, she will not be able t¢ do
other tasks. This could cause us to fall behind and would be potentially costly. We use older accounting
programs, so | would question how easily an audit could be performed without taking over our office manager's
computer. i i . -
My concern is the time it would take away from other things. Any audit would be taken seriously and theiefore
cause stress in our otherwise busy lives. Staff time, detracting from getting work done, etc., can impact the
bottom line for a law firm of any size.
This is not an issue unless you hold client funds for the client, like settiement proceeds. This is different of all you
hold is retainers for work performed S _
I am retired but my specialty for 10 years was representing plaintiffs in attorney malpractice actions. In other
words | sued lawyers. In my experience the biggest problem in Nevada (I was also licensed and practiced for 20+
years in CA) was the lack of malpractice insurance. My work sent one lawyer to jail and caused one judge (Gary
Davis) to be disbarred. | would be glad to discuss my experience with the group putting this effort together.
Sharon Green

I do not handle client's money and therefore hive no need for a trust account. Your survey does not provide for
this option. ) :

| deal with auditors as a regular part of my law practlce due to dlientele, The auditors generally doa good b but
it is not uncommon for an auditor to make a mistake. The Bar will need to have a a challenge and appeal process,
and it does not seem right to saddle a law firm with extensive costs of the challenge/appeal process if the Bar's -
auditor is wrong or if there are multiple ways of viewing the accounting practices.

I am a brand new attorney. Therefore, | do not feel | have enough experience to have a strong opinion either way
abo_l._lt this proposed program.

I don't have client funds. | am a government lawyer.

My practice does not involve client trust accounts. | am a public lawyer.

My experience is limited masmuch as | have only three ma jor clients: Specral I.egal Counsel to the Washoe|County
Sheriff's Office and Administrative Law Judge for the Nevada Interscholastic Activities and Association and|the
Nevada State Board of Medical Examiners. | have to client trusts that | handled: The rental income and exgenses
for a rental home inherited by my 3 siblings and myself which income and expenses are initially handled by a
property manager and accounted for to me and my siblings with monthly reports that are provided to my ihlings
on an annual basis along with the tax information and disbursements; and a trust fund for a client who deposits
weekly set amounts for my payment of his estimated income taxes, property taxes and insurance (home ard'
automobile) premiums with annual accounts so that the amount of the monthly deposits can be adjusted |n
_keeping with the needed funds to make the  payments for the upcoming year.

‘38

It is important to make sure that the audit f program is fair, confidential and not unduly burdensome to any
particular firm by repeated audits. If there is a reasonable basis for concern, there should be an ability to do
targeted audits. Otherwise, audits should be distributed fairly and randomly among all firms. Audits cannot
become a tool to harass firms that are out of favor or not politically correct.
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0. large/polltlcal firms and small/solo firms. This is hioghlighted by the existance of multiply state firms. _
The time it would take to audit my books with a random person would be very disruptive as we are a smal| firm

much always | have around $3 000 in the lOLTA account.

en_o_rhalies_ _bes_ed upon _those required reports..

often-used account.

How would this audit affect the Atty/Client priviage? Waivers from clients? prior notice to clients? Black list of

the response. The opportunity for abuse of this would be very likely. Particulary when ditinguishing betwe

| Atty's? This type of event raises so many questions that only litigation/restraining orders would be able to|clarify

n

and | do my own books. Furthermore, | do not believe the State Bar is necessarily the most ethical organization.

The State Bar forces drug and alcohol classes but nearly 100% of their functions are bar and alcohol relate

. One

of the biggest offenders of the advertising rules Is on the advertising comity. These are not people | trust Ipoking
through my books The organization needs to Iook at itown practices before it randomly looks Into my pr ctice.

| work full time in real estate and provide these audits annually so | know what Is required for trust accounlt
and also have taken their CE on the subject. | worked at a brokerage where the broker was most likely abl

provide falsified records and allow a HUGE embezzlement despite the annual audits. | found It to be terribly

L =]

ineffective at preventing hundreds of victims from being stolen from in that case. Further, I only place $25

exemption from an audit on the minor trust accounting | do in my legal account. | think right now and pre

] would be interested in Iearnlng about the process for obtainlng an exemptron to this program prior to its

ing
to

 arbitration deposits in my legal trust account and maybe once a year one minor deposit on a client matter| As |
prepare extensive audit paperwork for two trust accounts on about 200 rental units each year, | would lo&an

implementation. My practice involves the taking of retainers as advance payment of expected attorneys fdes
and costs, which are applied as services are rendered or expenses are paid, but does not involve the handling
or safekeeping of client funds for other reasons, such as awards in P! litigation. I'm not suggesting the profjling

of attorneys for auditing purposes but logically the attorneys that handle substantial amounts of client fu

s at

least have the opportunity to "mismanage" those funds, whereas in my practice 1 do not. Accordingly, while a
random selection of attorneys to audit perhaps can be used to appear fair to the members of the bar as well as

| be used to as PR to demonstrate internal policing efforts to the public, without an exemption process or sgme
- other measure that efficiently narrows the pool of potential attorneys to audit, | feel like this program willjjust .
j be a burden to those selected without producmg any real results.

My "clients" are strictly ADR "cllents" where | conduct Arbitration and Short Trials. However, I stlII deposl the
initial deposits into my Client Trust Account and withdraw earned funds and costs upon the conclusion of the.

matter, pursuant to SCR Rule 78.5.

the devil is in the details

| have no idea about any of this

| think a deep dive of only 2% is a poor methodology. A lesson can be learned from other industries like re#l

estate, where 100% of trust accounts submit less in depth reports annually. Then, qualified auditors detec

I do not Handel Clint funds.

Merely pointing out that many trust accounts are for only odd matters, and thus will have only a small number. of
transactions (less than 10 per year), and relatively small amounts held in trust in the aggregate (i.e., balange in
trust account never exceeds $100,000 or probably even $50,000). Seems like these should be able to go through
some abbreviated "quick audit" procedure, so that a lot of time is not spent on them as if it were a larger ¢r more

I am semi-retired and rarely have cllent funds in my trust account. Thls should be a basis for exemptlon

Are there studies/data that show a need for a formal program that will need to be staffed wlth audltors, ahd

what are the risks of the auditors justifying their existence? Costs and these factors need to be consideredlin

creating such a program.
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_ the audit_, _otherwlse, it is unfair.

52.

53.

__problems by various high profile members of the bar, | do understand that some proactive measure Is neefled.

54.

_ ﬁrms §olo or small ﬁrms should be next followed by medium and Iarge firms by strictly random selection

55.
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' funds from court mandated Alternative Dispute Resolutions

66.

67.

My largest concern is the ability of the auditor to access confidential client records, such as settlement
statements, confidential documents signed by the clients, and general confidential documents. Without the

client's permission the auditor shall not have access to these things. Further, will the auditor sample a portion of
a trust account? How far back will the auditor go? Could you imagine how ridiculous that would be? How many
years would it take to audit Glen Lerner's account versus a second year attorney? There must be parameters to

As in house counsel, the potential audit does not impact me.

I understand the need for oversight in this area, but you could create more harm than good in small ﬂrms lwrth no

bar/trust account issues. Also, this does not sound like "self-regulating” to me, but again in light of recent

Experience sort of dictates that firms that heavnly advertise should receive greater attention over all other

There shouldn’t be any penalty for non-intentional errors or errors that can easily be fixed.
Only concern is how "random" these audits would actually be

I have a minimal practice and don't handle client funds. This survey is really somewhat Inapplicable to me.

Y

Suggested that the time period for the audit be prior 7 years or less consonant with other requirements foj
record keeping.

It would be very beneficial to know the statistics of "bad apples " Obviously, we are all aware of Rob Graham's

trust abuse. However, | have know idea how many other attorneys are abusing the trust accounts. | really
believe that if an attorney is in such dire circumstances to take client funds from trust, that the threat of a
random audit would not deter the abuse. How many individuals have have suffered irreparable harm by
attorney's taking money from trust in the last five years? Is it really worth the cost of putting the 99 throui
random audits to catch the 1? My experience with state auditors is that they look for an excuse to justify t
job.

Extensions should require a snapshot of the accounts at the time of notice.

na

Audit will not stop those individuals with substance abuse issues. Moreover, it seems like State Bar can foc us

audits on individuals who receive State Bar complaints instead of a random selection.

Several of the questions on this survey were poorly written, and will therefore provrde poor, unusable or
misleading results.

As a lawyer who practices in both Ca and Nevada, | maintain two separate trust accounts for each state. |
assume that the audit would only relate to my Nevada Trust account and Nevada clients.

| Amount of money ﬂowing threw account should be considered as a threshold Auditmg a Trust account wyTh

carrying amounts of less than $20,000 or $25,000 should be exempt, as well as accounts that are primaril

Problem wrth a random audit program, or something Ilke this, is that | have Iittle info to give as I am just aT
associate.

) would like to see resources focused on attorneys or firms that have actual complalnts from clients. This
random audit seems like searching citizens homes at random to fight “crime." Sure it might solve or prevent
some crimes but at what expense? Seems like lazy work. Focus on the known bad apples, this should trigger
audit.

h
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The large natlonal and regional firms have already established stnngent guudellnes for trust accounts and has

the resources to cover accounts which may be subject to defalcation. Auditing them serves no useful purppse

other than creating a windfall for CPAs. Focus on the sole practitioner or small firm, especially where the

w
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. client funds.

attorney has previously been the subject of disciplinary action. Guys like estate and probate practitioner, who

without conscience, stole and didn't have the resources to cover, should be the focus of your attention. Also,

examine the nature of the practice. A Pl firm or estate/probate firm is more likely to misuse client funds tha
. bankruptcy firm, which is scrutinized by the Federal system. Don't make this another P.C. exercise where
_everyone has to take off their shoes at the airport even the 90 year old guy with the walker!

na

I

| My firm is small and | now work part time so | was not able to answer questions in survey pertalning to large

firms. | have never worked at such a firm l

Was just admitted to practice a month ago. Not sure what an audlt of IOLTA accounts would entall

Rather than random audits, the bar should consider instead doing periodic audits of attorneys that have a
history of complaints and problems. Why police those with a clean record? An overwhelming majority of
attorneys conduct their practices and maintain their trust accounts in a prudent fashion. Instead, focus the
efforts where the highest likelihood of problems lie. The time and resources would be far more effectively
spent that way.

I think the 5 year period after the audit is too long. It should be similar to jury duty, I think 18 months or2 years 5

years can cause a lot of damage because they will do good up to the audit and then know they have 5 years
whatever they want with the money. ‘ _ 1l
I'm not sure if the survey was well done. I'm not sure if it will be as helpful as if you might have had a social
sciences to It ‘That is | do not understand the purpose of the survey.

' You did not provude an opportunity to state that my practice does not have an I0LTA account as Ido| not hla

I would fike to see a report on annual audits to know what common mistakes people are making. -

Audit .sh'ould be limited to ofiices' within the State of Nevada {our other state offices have their own trust

accounts that do not affect Nevada clients). Oregon PLF has a great practice manual on trust accounting pll'a

Asa public free lawyer, | have no dog in this race. ’

lam 72 years old and have been licensed to practice law in Nevada since 1976 1 have not experlenced any issues

or complaints regarding the handling of trust account funds during that time. | anticipate retiring within the

todo

ndle

ctices.

next

five years. It would be extremely burdensome for me to undergo such an audit. If such a program were to be
adopted, then I believe that there should be an exemption created for solo practitioners, based upon years of

practice and/or age.

We do not currently have an office in Nevada. One attorney maintains her active status in Nevada just for the

occasronal client who needs assistance in Nevada. i

" 1am not currently required to have a trust account as | am self-employed asa lobbylst at this time but 1 am

interested in best practices and procedures in the event that | would engage in private practice and be requnred

to maintain a client trust account sometime in the future. i

1 am concerned with discipline for discovered errors that do not rise to level of dlrect malfeasance. |

It seems the Bar places undue emphasis on very minor problems regarding mappropnate trust account

transactions when there weightier matters like rampant solicitation of clients. If the Bar can put a stop to the
unethical acquisition of clients and still has resources left over to investigate wrongdoing, go ahead and au_dit

the trust accounts. '

If the Bar is looklng to prevent misappropriation, it may want to consider a larger sample size. Those intent on

bad acts may choose to play the odds. The idea of random audits may get more traction if lawyers know tha

t

only egregious errors will be reported and/or disciplined. If the idea is to catch and correct minor errors before

they become bigger problems, it seems prudent to have clear guidelines in place of what must be reported
{maybe everything), what must be disciplined, and what can be corrected without discipline, and to let
attorneys know what those guidelines are from the start.
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COMPLIANCE AUDIT PROGRAM
POLICIES AND PROCEDURES

A. PURPOSE

1. Safeguarding Public Confidence
The State Bar's Compliance Audit Program gives the public and the bar trust and confidence|in
the honesty of attorneys and their ability to handle monies entrusted to their care..

At any given time, clients allow Nevada attorneys to hold more than $400 million in primary
attorney trust accounts (“IOLTA” trust accounts) alone. Both public protection and the publi?:'s
trust in attorneys require a high degree of accountability. Nevada Supreme Court Rule (“SCR")
78.5 provides for the safekeeping of these funds by requiring attorneys engaged in the practice
of law to maintain and preserve for a period of at least five years, after final disposition of the
underlying matter, the records of the account, subject to random compliance audits.

2, Auditing Objectives and Goals
The central objectives of the Compliance Audit Program are to ensure the books; records apd.
accounts of an attorney’s practice comply with the Supreme Court’s financial recordkeepipg
rules and to educate lawyers on the proper method of fulfilling their fiduciary obligations ito
clients. For most firms, this will be a straightforward review and will provide the opportunity for
lawyers and their staff to raise any questions they may have on trust and general. accountipg
systems.and procedures. The goal of the audits is to:

e Help law firms correct minor problems with record-keeping before they lead to. serious
‘issues of non-compliance and possible professional conduct issues; |

e Do an in-depth review of accounting records and a sample check of client files — fto
ensure trust funds are being handled properly;

* Answer any questions lawyers may have about trust accounting; and

e Help lawyers develop proper accounting systems, record-keeping practices and trust.
fund handling procedures.

Another reason underlying the program is a by-product of the first — deterrence. Just
knowing there is an active audit program is an incentive not only to keep accurate records, but
also to avoid temptations to misuse trust funds. While not quantifiable, the deterrent effect pn
those few attorneys who might be tempted otherwise to abuse their clients’ trust|is
undeniably present. Random audits serve to detect misappropriation in those relatively smLall
number of law firms where it occurs.




ADMINISTRATION

1. Auditing Authority. The State Bar of Nevada will administer the Compliance Audit Progr%m
and audits will be conducted by qualified licensed professionals with the necessdry
experience to audit attorney trust accounts.

determine who is chosen for audit. The identifier used in the selection process will be a
lawyer’s bar number. As a result, every attomey regardless of the size of the law firm, has an
equal chance of being selected for audit. The cost of the audit will be borne by the State Bar
of Nevada.

2. Random Selection. A computer program based on an algorithm for randomness {ill

A lawyer’s failure to cooperate if selected for a random audit will result in an administratiTJe
suspension and referral to the Office of Bar Counsel.

3. Records Subject to Audit. When the attorney is selected for the audit, the entire firm’s
Nevada trust accounts are subject to the audit. The audited attorney or law firm shall make
available all records required pursuant to SCR 78.5. If requested by the auditor and related ito
the audited records, the attorney or law firm shall also make available financial records
relating to the firm’s operating account(s).

4. Exemption from Audit. If selected for audit, an attorney may petition the state bar fram
exemption if one of the following conditions are met:

(a) The attorney attests that no client funds are maintained in trust;
(b) The attorney submits an audited statement from the firm’s auditor stating the‘ﬂrm's_
account is in compliance with the rules.

5. Referral to the Office of Bar Counsel. Not withstanding the Auditing Procedures below, if a
serious rule violation is identified during the audit, the auditor may refer the attorney to the
state bar’s Office of Bar Counsel. The referral will be automatically opened and investigated.

AUDITING PROCEDURES

The audit will generally take 1 -2 days but may vary depending on the size of the firm and the
state of the law firm’s records. Although the auditor’s review focuses on the trust records,
monthly trust reconciliations, and a review of selected client files, a limited review of the law
firm’s general account records is also conducted. Typically, within a month or so of the audit,
the auditor will send a letter to the law firm outlining the results of the audit and detailing apy
necessary changes that are required.

In general, auditors are contractors or employees of the State Bar. However, there may be times
when accounting firms are hired to perform the compliance audits.




Scheduling

Random audits are scheduled in writing two weeks in advance. While the audit scheduled date

is firm, requests for continuance will be considered on a case by case basis. To ensure-minim

disruption to a. lawyer’s practice all records should be ready and available on the date of the

review and submitted electronically.

Record Examination

At the direction of the auditor, state bar staff will initially request three months of records for
examination that can be submitted electronically. Additional records may be requested, including
records dating beyond the three-month period and/or financial records for the law firm’s operating
account(s).

Summary Report -- After an Audit

Shortly after the audit, the attorney is formally advised by correspondence of the results. The

summary report of the auditor will do one of the following:

® Provide an offer to confer with the lawyer in an exit conference to review and eprT
the findings; or

¢ Close the file, if no deficiencies were found or minor deficiencies have been .corrected;

or

* Arrange a follow-up visit to address more serious deficiencies and ensure corrections jto

the records have been made and procedures have been put in place; or

in

e

¢ Provide a written request for further documentation to support deficiencies in th
accounting records; or '
* Refer file to the Office of Bar Counsel, in the event of serious breaches of the tryst

accounting rules.

Major Deficiencies

If, at any point during the audit process, major deficiencies are discovered, such Es
misappropriation of client’s trust funds, the matter will be immediately referred to the Office lof

Bar Counsel.

Forms and Resources
¢ Compliance Audit Books and Records Checklist
e Compliance Audit FAQs
e Compliance Audit sample letter
® Trust Accounting Handbook




