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These  opinions are advisory only and are not binding upon the courts, the State Bar of Nevada, its Board of Governors, any person or tribunal charged with regulatory responsibilities, or any member of the State Bar.

- Office of Bar Counsel  
OPINION 1

(August 22, 1974)

EMPLOYMENT – MEMBER OF LAW FIRM IN PUBLIC EMPLOY – Propriety of city attorney’s partners defending persons charged with crimes.


The committee has been requested by a member of the state bar to express its opinion as to whether or not a law firm comprised of several partners, one of which is a full time city attorney, can ethically and legally represent criminal defendants in city and state criminal proceedings.

Canon 6, Canons of the Professional Ethics of American Bar Association

Canon 5, Code of Professional Conduct of American Bar Association

Nevada Supreme Court Rule 170

Opinions 16, 30, 33, 49, 72 and 186 of the Committee on Professional Ethics and Grievances of the American Bar Association


The opinion of the committee was stated by Mr. Cooke, Messrs. A. Loring Primeaux, George Rudiak, William R. Morse, Robert R. Herz, Jn J. Key and Charles D. Glattly, concurring.


The answer to this question is found in Opinion 34 (March 3, 1931) and Opinion 33 (March 2, 1931) of the Committee of Professional Ethics and Grievances of the American Bar Association and Rule 170 of the Rules of the Supreme Court of Nevada.


Opinion 34 was the result of a request of a state bar association for the committee to express its opinion as to whether a city attorney, who continues in private practice, and who is not required by statute to give his entire time to the duties of that office, may properly represent persons who are charged with a crime and arraigned in a City Court in that city and who are later indicted and held for trial in the criminal courts in the county in which the city is located.
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Opinion No. 1

August 22, 1974


The committee pointed out first that it had previously stated in a prior opinion that it is the duty of an attorney in public employ to be and remain above all suspicion even at personal financial sacrifice.  The committee then went on to state, “If the duties of the City Attorney or his assistants include the prosecution in any court of offenders against criminal statutes or municipal ordinances, which is the case in some states, this duty would make it improper for any of them to defend any person accused of crime, during their tenure of an office which makes any of them a prosecutor.  This would extend to the defense of all criminal cases whether within the scope of his prosecution duties or not.”.


As stated in its Opinion 33, “The relations of partners in a law firm are so close that the firm, and all the members thereof, are barred from accepting any appointment, that any one member of the firm is prohibited from taking.”  (See Supreme Court Rule 170).


We conclude therefore that it is professionally improper for any member of a law firm in which one of the partners is employed as a full time city attorney, to represent criminal defendants in city and state criminal proceedings.

OPINION 2

(March 19, 1975)

DEFENSE OF UNINSURED MOTORISTS – Filing defensive pleading by insurance lawyer on behalf of uninsured motorist not improper; intervention by insurance company suggested.


A member of the Association requested this Committee’s ethical guidance in connection with the representation by insurance companies involving the uninsured motorist’s provision of a standard automobile insurance contract.  In substance, four questions are raised:

1. Whether the insurance company would lose its right of subrogation if it assumes the defense of the uninsured motorist?

2. Whether the assumption of a uninsured motorist’s defense without his consent constitutes the insurance company or the attorney committing the common law offense of officious intermeddling?

3. Assumption of the uninsured motorist’s defense with consent.  Whether this constitutes the common law offense of champerty and maintenance.

4. Ethical questions of conflict if facts disclose that the uninsured motorist has a claim against the insured.


The committee’s opinion was stated by William R. Morse, Messrs. Rudiak, Primeaux, Herz, Key, Glattly and Cooke concurring:


The questions raised by the member’s letter to the committee technically raises the questions solely of law, however, it seems that the substance of the inquiries relates to matters within the Code of Professional Responsibility and the Ethics Committee should respond.  In re questions of conflict of interest created by the uninsured motorist provisions of the policies of insurance, attention is called to Canon 5 of the Code of Professional Responsibility.  Comments should be made first to:  Should the insurance carrier or its attorney solicit, contract or represent an uninsured motorist by filing of defensive pleadings?  The American Bar Association in an informal opinion by its Ethics Committee in I.O. 1065 states that while an attorney for an insurance company may not solicit, contract, or represent an uninsured motorist, mere filing of a defensive pleading in the uninsured’s name does not constitute solicitation (champerty).
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March 19, 1975


Disciplinary Rules:


DR-2103  (A)


DR 2-103  Recommendation of Professional Employment.

(A)  A lawyer shall not recommend employment, as a private practitioner, of himself, 

 his partner, or associate to a non-lawyer who has not sought his advice regarding employment of a lawyer.


DR 2-1-4  (A)  (1)

DR 2-104  Suggestions of Need of Legal Service

(A) A lawyer who has given unsolicited advice to a layman that he should obtain

counsel or take legal action shall not accept employment resulting from that    advice, except that:

(1) A lawyer may accept employment by a close friend, relative, former client (if the advice is germane to the former employment), or one whom the lawyer reasonably believes to be a client.


The rationale of these rules as applied to the uninsured motorist’s situation is that the lawyer is not advancing or guaranteeing assistance to the uninsured, but the lawyer is paid by the insurer insurance company.  We are advised that the Code of Professional Responsibility has no specific provision corresponding to the crime of officious intermeddling.  The American Bar Association has stated that the law permits the filing of defensive pleadings by the insurer and that the lawyer is taking a legally permissive action on behalf of his client, the insured, such action is proper within the meaning of DR 7-102 (A)  (2).


The member has attempted to raise a question under Canon 4 (confidential communication and secrets of a client); the lawyer-client privilege is within the definition of N.R.S. 49.075 et seq. and relating to the confidential communications between attorney and client under N.R.S. 49.095.  It is our opinion that the Nevada Revised Statutes are merely statutory codification considerations of Canon 4 as well as DR 4-101  (A).
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March 19, 1975


It is the committee’s further opinion that in order to obviate the appearance of any unethical considerations it is in keeping with Canon 9, that a lawyer should avoid even the appearance of professional impropriety.  It is therefore, suggested that whenever practical, in the representation of the insurance company in an uninsured motorist situation that the carrier file on its own behalf, a petition to intervene.  See State Farm Insurance Company v. Wharton, 495 P.2d 358 with footnotes.

OPINION NO. 3

(March 19, 1975)

BUSINESS CARD – Improper for attorney admitted in California who is not admitted in Nevada, but who resides in Nevada and is employed by a Nevada law firm to have a business card indicating he is with the Nevada firm, but only licensed to practice in California, unless it also states that he is a “legal assistant” or otherwise shows the nature of his employment.


The Committee’s opinion was stated by Messrs. Herz and Morse, Messrs. Rudiak, Primeaux, Glattly and Cooke concurring.


Rule 42 of the Nevada Supreme Court Rules provides:

“1.  An attorney admitted to practice in another jurisdiction who is not a resident of and not admitted to practice in Nevada may practice in Nevada in connection with a specific case only when associated with an attorney admitted to practice in Nevada and who maintains an office in Nevada, but the foregoing does not permit the general and unlimited practice of law by an attorney not admitted to practice in Nevada.  A resident of this state who is not admitted to practice in Nevada may not practice under the provisions of this subsection.”

While the business card proposed would identify the California lawyer as a member of that Bar only, it would give the public the impression that he is associated with the Nevada firm in a professional or legal capacity.  Until admitted to the Nevada Bar, he cannot practice law in Nevada, nor should he give the public the impression that he is capable of doing so.
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Opinion No. 3

March 19, 1975

Opinion 1007 of the Standing Committee on Professional Ethics of the American Bar Association is not applicable.   *** It refers to a lawyer who is licensed in State B (say California), and who maintains an office and resides in State B.  He can affiliate with a law firm in State A (say Nevada) and handle matters connected with State B.  The fact situation discussed in that opinion is quite different from the one herein involved.

It would be permissible for the California lawyer to have a card printed showing his connection with the Nevada firm if the card clearly states that he is a “legal assistant” or shows the nature of his employment with the firm which would not give the impression that he is practicing law in Nevada.  The card should also state that he is admitted only in California.

***    1007.  A law firm in State A, the members of which are licensed to practice only in State A, may have affiliated with it a lawyer who practices in and is licensed only in State B, although the lawyer in State B is neither a partner nor a full-time associate of the State A firm.  It is contemplated that the State A firm will refer any matters coming into their office which require that legal service be performed in State B to the lawyer practicing in State B and such matters would be handled by him in liaison and co-operation with the firm in State A.  Fees received on matters referred to the lawyer in State B may be divided equally between the lawyer in State B and the firm in State A, provided that the division of fees collected by the lawyer in State B for his services is “based upon a division of service of responsibility” consistent with Canon 34.  The letterhead of the State A firm may list the attorney in State B as “Of Counsel” only if the wording such as “Not admitted to practice in ___________”, or “Admitted only___________” or similar words to negate any implication of entitlement to practice in State A are included after the name and address of the State B lawyer.

OPINION NO. 4

(December 19, 1975)

EMPLOYMENT – DISTRICT ATTORNEY ACTING AS DEFENSE COUNSEL AFTER RETIREMENT.


A former County District Attorney cannot properly, after leaving office, appear as counsel for a defendant who was charged with a crime during the time the attorney was district attorney of the county making the charge.


The Committee was requested to give its opinion upon the following question by the Executive Secretary of the State Bar.


May an attorney, formerly employed as a district attorney of the county issuing a criminal complaint against a defendant charged with murder, accept employment to defend that person against said charge of murder after the attorney is no longer district attorney of the county?


The opinion of the Committee was stated by Mr. Glattly, Messrs. Primeaux, Rudiak, Morse, Key and Cooke concurring.


Canon 9 of the American Bar Association is entitled,


“A lawyer should avoid even the appearance of professional impropriety.”

Thereunder, disciplinary rule DR 9-101  (B) states,

“A lawyer should not accept private employment in a manner in which he had      substantial responsibility while he was a public employee.”


The American Bar Association Formal Opinion No. 134 (March 15, 1935) held that a member of the staff in a State’s Attorney’s office cannot properly, after retirement, appear as counsel for a defendant whose case originated, was investigated, or passed upon either by the lawyer involved or his associates, while he was a member of the State’s Attorney’s staff.


This Opinion referred to then Canon No. 36, which states, 
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December 19, 1975


“A lawyer having once held public office or having been in the public employ, should not after his retirement except employment in connection with any matter, which he investigated or passed upon while in such office or employ.”


ABA Formal Opinion No. 37 and 135 hold similar conclusions.



The present disciplinary rule DR 9-101  (B) uses the words substantial responsibility, whereas Canon 36 uses the words investigated or passed upon.  It is felt that the present disciplinary rule is even broader than the former canon No. 36.  A district attorney, by reason of his position, has a substantial responsibility when a Complaint for murder is used by his office.  Accepting employment on behalf of the defendant, after retirement from office, is in violation of the disciplinary rule.  The reason for the rule is apparent.  As the prosecution of the crime originated in the office headed by the attorney, the attorney was in a position of confidence and had opportunity to know the facts upon which his client, the county, predicated the prosecution.  If he actually acquired such information, manifestly he could not properly use it in favor of a defendant, whose interest was in conflict with the interest of the county.  But even if he did not so acquire, the public would assume that some advantage in the defense of the case might derive from his former position as district attorney.  ABA Ethical Consideration 9-3 states,



“After a lawyer leaves judicial office or other public employment, he should not accept employment in connection with any matter in which he had substantial responsibility prior to his leaving, since to accept employment would give the appearance of impropriety even if none exists.”



Representation of conflicting interests has always been improper.  Rule 167 of the Supreme Court Rules states,



“A member of the State Bar shall not accept employment adverse to a client or a former client, relating to a matter in reference to which  he has obtained confidential information by reason of or in the course of his employment by such client or former client.”




Under Nevada Supreme Court Rule 179, the duty to preserve a client’s confidences outlast the attorney’s employment.
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December 19, 1975

Under the present facts, we have no direct knowledge that “confidential information” was either obtained or utilized.  The important factor, however, is that the public would assume such and the representation would have the appearance of impropriety.

OPINION NO. 5

(October 5, 1976)

CONFLICT OF INTEREST – PROPRIETY OF NEVADA INDIAN LEGAL SERVICES, INC., REPRESENTING INDIVIDUAL INDIANS IN ACTIONS AGAINST INDIAN TRIBES.


The committee has been requested by the Director-Attorney for the Nevada Indian Legal Services, Inc. to express its opinion as to whether or not the Nevada Indian Legal Services, Inc. may represent an individual Indian in an action against an Indian tribe or tribal organization where the Nevada Indian Legal Services, Inc. had previously advised the tribe or tribal organization in rewriting the Law and Order Codes of the Indian Tribes, and in advising said tribes regarding matters of debt collection and certification of documents in tribal applications for federal grants, and in meeting with tribal organizations and tribes to give advice and counsel them.


The opinion of the committee was stated by Mr. Custer, Messrs. Primeaux, Rudiak, Key and Cooke concurring.  Mr. Primeaux noted, however, that obtaining consent of the parties to the proposed employment did not in his judgment really provide adequate protection for Nevada Indian Legal Services, Inc.


The Legal Services Corporate Act of 1974 (42 USC 2996 et seq) provides among other things that the corporation shall:


“   insure the maintenance of the highest quality of service and professional standards, the preservation of attorney-client relationships, and the protection of the integrity of the adversary process from any impairment in furnishing legal assistance to eligible clients:”


Nevada Supreme Court Rule 167:


“Acceptance of employment adverse to client, former client.  A member of the state bar shall not accept professional employment without first disclosing his relation, if any, with the adverse party, and his interest, if any, in the subject matter of the employment.”


Nevada Supreme Court Rule 169:


“Representation of conflicting interests; consent.  A member of the state bar shall not represent conflicting interest, except with the consent of all parties concerned.”
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Opinion No. 5

October 5, 1976


“The ABA Canons speak of ‘conflicting interests’ rather than ‘differing interests’ but make no attempt to define such other statement in  Canon 6:  “Within the meaning of this Canon, a lawyer represents conflicting interest when, in behalf of one client, it is his duty to contend for that which duty to another client requires him to oppose.”

19. Canon 6 of the Canons of Professional Ethics, adopted by the American Bar Association on September 30, 1937, and by the Pennsylvania Bar Association on January 7, 1938, provides in part that “it is unprofessional to represent conflicting interests, except by express consent of all concerned given after a full disclosure of the facts.  Within the meaning of this Canon, a lawyer represents conflicting interests when, in behalf of one client, it is his duty to contend for that which duty to another client requires him to oppose.’  The full disclosure required by this Canon contemplates that the possibly adverse effect of the conflict be fully explained by the attorney to the client to be affected and by him thoroughly understood……circumstances are such that possibly conflicting interests may permissible by represented by the same attorney.  But manifestly, there are instances where the conflicts of interest are so critically adverse as not to admit of one attorney’s representing both sides.  Such is the situation which this records presents.  No one could conscionably  contend that the same attorney may represent both plaintiff and defendant in an adversary action.  Yet, that is what is being done in this case.”  Jedwabny v. Philadelphia Transportation Co., 390 Pa. 231, 235, 135 A. 2d 252, 254 (1957), cert.denied, 355 U.S. 966, 2 L.Ed. 2d 541, 78 S. Ct. 557 (1958)

We conclude therefore, that it is professionally improper for the Nevada Indian

Legal Services, Inc. to represent an individual Indian against a tribe or tribal organization except with the consent of all parties concerned.

OPINION NO. 6

(December 16, 1976)

EMPLOYMENT OF A FORMER GAMING CONTROL BOARD AND COMISSION MEMBER AS ATTORNEY FOR A LICENSEE IN A MATTER BEFORE THE GAMING CONTROL COMMISSION.


The Board of Governors has requested the Committee’s opinion with reference to the following two factual situations:


(1)  An attorney served as a member of the Gaming Control Board.  Approximately five months after he resigned, he agreed to represent and defend a gaming licensee before the Gaming Control Commission on charges based on a transaction which occurred prior to the attorney’s resignation from the Board.  The charge involved a loan to the licensee which he failed to report to the Board within the time allowed by the regulations.  The Board did not learn of  the loan until after the attorney resigned, and he had no personal knowledge or information pertaining to the loan while serving as a member of the Gaming Control Board.  Thereafter, the attorney represented the licensee and the Commission adjudged the licensee guilty of violating the regulation and imposed an appropriate penalty.


Under such circumstances, is it proper for the attorney to undertake such representation and defend the licensee before the Gaming Control Commission?


(2)  The person who made the unreported loan in case (1) filed an application to purchase the licensee’s interest during the time the attorney was a member of the Gaming Control Commission. Neither the attorney nor the Commission was personally aware of the unreported loan or the application until after he had resigned.  Thereafter, he became a member of the same law firm that represented the licensee before the Commission as set forth in case   (1).


Is it proper for the attorney’s law firm to represent the licensee before the Gaming Control Commission?


The opinion of the majority of the Committee was stated by Mr. Cooke, Messrs. Rudiak, Key, Rittenhouse and Custer concurring.
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December 16, 1976


While the Code of Professional Responsibility presupposes that the role of the lawyer in the administrative process is that of an advocate (ABA Code of Professional Responsibility EC 7-15), there are distinct differences between the judicial and the administrative process.  The former deals primarily with private law, involving individual relations and private rights and duties.  Administrative agencies, such as the Gaming Control Board and Commission, deal with public law which grants rights and imposes duties and penalties on individuals in the interest of the welfare of society.


Standards for the lawyer in the administrative process are by no means as well defined as they are in the judicial process.  As an officer of the court, a lawyer has certain duties not only to the court, but to the legal system.  The lawyer’s relationship to an administrative agency, such as the Gaming Control Commission, is not so well defined, and his standard of conduct in proceedings before it are not entirely clear.


The primary relationship involved is not between two parties, but between the public, as represented by the Commission, and the client.  Thus, because of the fact that the Gaming Control Commission is vested with such a preeminent responsibility for the public interest, a lawyer representing a client before it has an even more important role and greater responsibility than the advocate in a courtroom.  The profession must provide its members with some affirmative standard to guide them in their conduct before the Commission.  In our view the standard of absolute candor is not too high.  *


DR 9-101B of the Code of Professional Responsibility reads as follows:


“A lawyer shall not accept private employment in a matter in which he has substantial responsibility while he was a public employee”.



The Committee on Professional Ethics and Grievances of the American Bar Association had occasion to interpret this rule in light of its history and its underlying purposes, and on November 24, 1975 adopted Formal Opinion 342.

· The Practice of  Law by Patterson and Cheatham
Ethics Committee








Page 3

Opinion No. 6


December 16, 1976


As pointed out in this Opinion, policy considerations supporting the existence of the disciplinary rule are:   Avoiding the appearance of professional impropiety;  the treachery of switching sides; the safeguarding of confidential governmental information for future use against the government; the need to discourage government lawyers from handling particular assignments in such a way as to encourage their own future employment in regard to those particular matters after having government service.


However, it is pointed out in the Opinion that there is a weighty policy consideration in support of the view that the rule should not broadly limit a lawyer’s employment after he leaves government service.


The Committee then concluded that the issue to be determined is whether a lawyer had accepted private employment in a “matter” in which he had a “substantial responsibility”.  The word  “matter”, for example, contemplated transactions involving the same lawsuit; the same issues of fact involving the same parties.  By contrast, work as a government employee in simple drafting or enforcing government procedures would not preclude subsequent private employment involving the same regulations.


The Committee had more difficulty interpreting “substantial responsibility”.  However, it concluded:


“As used in DR 9-101(B),  ‘substantial responsibility’ envisages a much closer and more direct relationship than that of a mere perfunctory approval or disapproval of the matter in question.  It contemplates a responsibility requiring the official to become personally involved to an important, material degree in the investigative or deliberative processes regarding the transactions or facts in question.  Thus, being the chief official in some vast office or organization does not ipso facto give that government official or employee the “substantial responsibility’ contemplated by the rule in regard to all the minutiae of facts logged within that office.  Yet it is not necessary that the public employee or official shall have personally and in a substantial manner investigated or passed upon the particular matter, for it is sufficient that he had such a heavy responsibility for the matter in question that it is unlikely he


did not become personally and substantially involved in the investigative or deliberative processes regarding that matter.  With a responsibility so strong and compelling that he probably became involved in the investigative or decisional 
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processes, a lawyer upon leaving the government service should not represent another in regard to that matter.  To do so would be akin to switching sides, might jeopardize confidential government information, and give the appearance of professional impropriety in that accepting subsequent employment regarding that same matter creates a suspicion that the lawyer conducted his governmental work in a way to facilitate his own future employment in that matter.”







Formal Opinion  342, Committee on








Professional Ethics and Grievances of the ABA


The question before this Committee is confined and limited.  It is for the purpose of establishing guidelines for the Gaming Control authorities and lawyers practicing before them.


As pointed out in State Ex Rel. Grimes v.Board of Commissioners, 53 Nevada 364, 373, on account of the nature of the business of gambling, it is capable of being so conducted as to be a source of evil.  And in Nevada Tax Commission v. Hicks 73 Nevada 115, 119, our Supreme Court noted that while gambling was lawful in Nevada, where it is unlawfully followed it tends to create and attract a criminal element; that it is a pursuit which, unlawfully followed is conducive of corruption; and that the criminal and corruptive elements engaged in unlawful gambling, tend to organize and thus obtain widespread power and control over corruptive criminal enterprises throughout the country; that the existence of organized crime has long been recognized and has become a serious concern of the federal government as well as governments of the several states.  The courts said:

“For gambling to take its place as a lawful enterprise in Nevada it is not enough that this state has named it lawful.  We have but offered it the opportunity for lawful existence.  The offer is a risky one, not only for the people of this state, but for the entire nation.  Organized crime must not be given refuge here through the legitimatizing of one of its principal sources of income.  Nevada gambling, if it is to succeed as a lawful enterprise must be free from the criminal and corruptive taint acquired by gambling beyond our borders.”
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Legalized gambling, as it exists in Nevada, is unique.  It therefore appears that DR 105 (B) as it applied to a matter involving gambling control in this state, must likewise be given a unique interpretation.  A broad general construction of the rule laid down in Formal Opinion 342 in which the Committee attempted to balance the interests of the public, the government and the lawyer must be carefully reviewed from the specific standpoint of Nevada’s legalized gambling environment.

If the public policy of the state, as set forth in NRS 463.130, is to be effectively carried out, the licensing procedures must be conducted so that not only will there be no corrupting taint attached to the process, but there should not even be the appearance of any impropriety.  As Justice Merrill observed in Hicks, “The administrative responsibility is great”.  In the ABA Opinion, this policy consideration was not given such prominence, but that Committee was dealing only with run-of-the-mill government bureau and agencies.  Here, we are dealing with a governmental agency that is invested with extraordinary police powers in order to protect the state from the “risky offer” to allow legalized gambling within its borders.

Because of the sensitive standing of legalized gambling, the interpretation of “substantial responsibility” should be broadly construed.  By serving as a member of the Gaming Control Board, a lawyer, who thereafter resigns, may be deemed to have a substantial responsibility in a transaction even though it would not be deemed substantial under the interpretation of the ABA Committee.  This view is consistent with the public policy of the state as enunciated by the Legislature and interpreted by the Supreme Court.  Thus, even though a lawyer was not directly or personally involved in a transaction while a member of the Board, if he had access to the files, there is always the temptation to use confidential information for future representation of the party involved, or to use it to curry favor for future employment.  In determining whether a lawyer who was formerly a member of the Gaming Control Board should accept private employment in a matter before the Commission “substantial responsibility” is deemed to cover any matter in which the lawyer was made aware of, or by reason of his being a member of the Board, should have been aware of, even though he personally did not investigate or pass on it.

  We believe that the guidelines from the federal statute are consistent with the standard of candor that should govern lawyers representing clients before the Gaming Commission.  Title 18 United States Code, Section 207 provides for two kinds of disqualification.  If the former employee participates personally and substantially in a transaction, he should be permanently disqualified from representing the client in the matter 
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in question.  If he was not personally involved, and if his interests could not be construed as substantial, but the matter was within the boundaries of his official responsibility during his last year of government service, he should be disqualified for a period of one year from representing the client as to that matter.


Applying these guidelines to case (1), we conclude that where the lawyer not only did not personally participate and had no substantial responsibility, even as more broadly construed by this Committee, and where in fact neither he nor the Board had any knowledge of the unreported transactions until after his retirement from the Board, he would not be disqualified from representing the client before the Commission.


In case (2), although the lawyer may not personally have been aware of the loan or application to purchase until after he resigned, the application when filed was a matter within the ambit of his official responsibility, and we conclude that he, or a law firm of which he is a member, should therefore be disqualified for a period of one year from representing the licensee before the Commission on a charge that the licensee violated the regulations by failing to report the loan within the time required.


Mr. Glattly and Mr. Primeaux concurred, but pointed out that the issue should not be restricted to resignation, but should cover any termination of appointment.  Mr. Glattly dissented, however, with respect to the second question and stated:

“I do agree with a broad interpretation of ‘substantial responsibility’.  However, where no information concerning a transaction has been placed in any form before the commission, then no member of the board could have had either substantial responsibility or any responsibility concerning the matter.  I would not under those circumstances bar the attorney from practicing merely because the transaction occurred timewise while he was a member of the commission.”


Mr. Primeaux expressed his opinion on the two questions, which was likewise in variance with the majority of the Committee as follows:

“I am convinced that the highest sense of protection for the legal profession from an ethical standpoint is to set forth a reasonable time, if not a year, in order to prevent an alleged “jumping” from a Governmental Office to private practice and then make an appearance before the subject office as an advocate.  In my opinion, permitting an attorney to appear before a board from which he has just ‘jumped’ is to present an appearance of improper influence to the public.
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I feel that the position with respect to issues (1) and (2) should be the same in that an attorney should be disqualified for a period of one year under any circumstances and thereby removing any possible inference adverse to the highest possible public image for the legal profession.

I wish to mention that my views as to this position are relative to future conduct and clearly do not make any reference to past or present activity by anyone.”  (This observation is, of course, applicable to the majority opinion.)

OPINION NO. 7

(November 1, 1977)

FIRM NAME – Improper for attorney to use a firm name without stating names of  attorneys.

The opinion of the Committee was stated by Mr. Key, Messrs. Primeaux, Custer, Rittenhouse, Glattly and Cooke concurring.  Mr. Rudiak did not vote or participate.

The Board of Governors has requested the Committee’s opinion as to whether the use of the name “Family Lawyers of Nevada” or a similar name as a fictitious business name violates the provisions of Supreme Court Rules 202 – 202.1 on ethical rule.


Supreme Court Rules 202 and 202.1 are as follows:



Rule 202:  Firm names.  It shall be unprofessional conduct to use a firm name for a law firm unless each and every person whose name is used is a member of the state bar in good standing and a bona fide member of the firm.  However, the name of a deceased partner or associate may be used for a reasonable time after his death, not to exceed 3 years.  After the lapse of 3 years following the death of a partner or associate, his name may not be used upon stationery, window lettering, business cards or in law directories.


Rule 202.1:  Professional associations and professional corporations.  Attorneys may carry on the practice of a law as a professional association or professional corporation which has the characteristics of limited liability, centralized management, continuity of life and transferability of interests, if the following safeguards are observed:

1. The name of the association or corporation shall contain the words “Professional Association,” “Professional Corporation” or “Professional Organization” or the abbreviations “Prof. Ass’n.,” “Prof. Corp.” or “Prof. Org.,” or the words “Chartered” or “Limited” or the abbreviation “LTD.”

If the association or corporation name contains the last name of one or more of its associates or stockholders, as the case may be, the association or corporation may render professional services and exercise its authorized powers under a name which is identical to its association name or its corporation name except for the omission of the words or abbreviations set forth in the first sentence of this subsection, but the association or corporation shall first register the name to be so used in the manner required under Nevada law for the registration of factitious names.
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2. The attorney or attorneys rendering the legal services to the client are personally responsible to the client.  All attorneys within the organization bear a professional responsibility for the legal services of the organization, even though their personal legal liability for such services is limited by agreement, statute or professional liability insurance.

3. The central committee or board of directors responsible for the management of the affairs of the organization shall be made up only of attorneys admitted to practice in Nevada.

4. By agreement or statutory provision, the professional association or professional corporation may have continuity of life as an entity,  uninterrupted by death, insanity, bankruptcy, retirement, resignation, expulsion or other withdrawal of its associates or stockholders, if the agreement or statute restricts transferability of interests in the organization in a manner consistent with these rules of professional conduct.  If continuity of life may involve continuity of name, the name of the association or corporation shall be changed when necessary to conform to the provisions of Rule 202.

5.  By agreement or statute permanent beneficial interests and voting rights in the organization set up to practice law, whatever its form, must be restricted to attorneys admitted to practice in Nevada, while the organization is engaged in the practice of law.  [Added; effective February 8, 1969.]

It is readily apparent that the use of the name “Family Lawyers of Nevada” clearly violates the provisions of both rules as above stated.  We do not see how a firm entitled “Family Lawyers of Nevada” can comply with the provisions of either rule.

OPINION NO. 8

October 21, 1977

ADVERTISING – 
It is improper for a lawyer to use the word “attorney” or “lawyer” in connection with public service announcements. 

A member of the association has asked the committee whether it would be proper to sign congratulatory announcements, newspaper sports programs or other similar announcements by charitable and social organizations with the following format:


“Attorney and Mrs. ________________________”

The Committee’s opinion was stated by Mr. Cooke, Messrs. Glattly, Custer, Key and Primeaux concurring, Mr. Rittenhouse dissenting and Mr. Rudiak abstaining.

Although the Supreme Court on October 5, 1977, adopted an order suspending the operation of Supreme Court Rule 164, DR 2-101 and DR 2-102 of the ABA Code of Professional Responsibility to the extent the same were inconsistent with the decision of the United States Supreme Court in the case of Bates, et al vs. State Bar of Arizona, the Board of Governors has not yet formally adopted specific guidelines for lawyers who believe it appropriate to advertise.  Bates vs. Arizona did not deal specifically with this question, and we do not choose to broaden the scope of that opinion.  None of the publications mentioned in the inquiry is a “reputable law list” and we, therefore, conclude to abide by Opinion 107 of the Committee on Professional Ethics and Grievances of the American Bar Association, and hold that it would be improper for a lawyer to designate himself as an “attorney” or “lawyer” in congratulatory announcements, newspaper sports programs and the like.

Bates vs. Arizona notwithstanding, “the most worthy and effective advertising is the establishment of a well merited reputation for professional capacity and fidelity to trust”.
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