Answers to questions posed by Justice Hardesty
1. Does anyone have policies, rules and practices concerning preferred bank listings for the placement of IOLTA money?  

FOR COMPARABILITY STATES, THERE IS OFTEN AN "ELIGIBLE INSTITUTION" STATUS WHICH BANKS MUST ACHIEVE TO BE ABLE TO HOLD IOLTA ACCOUNTS.  WHILE IOLTA PARTICIPATION IS VOLUNTARY FOR BANKS, COMPARABILITY STATES GENERALLY SAY THAT LAWYERS CAN ONLY KEEP THEIR IOLTA ACCOUNTS IN BANKS WHICH COMPLY WITH THE COMPARABLE RATE RULES.  SO, THAT LIST OF "ELIGIBLE INSTITUTIONS" ISN'T JUST "PREFERRED" BANKS BUT THE ONLY ONES THAT CAN HOLD IOLTA ACCOUNTS.

AMONG THOSE BANKS WHICH CAN HOLD IOLTA ACCOUNTS IN STATES WITH COMPARABILITY, STATES OFTEN OFFER RECOGNITION FOR BANKS THAT GO ABOVE AND BEYOND THE COMPARABLE LEVEL.  THIS IS NOT EXACTLY "PREFERRED" BANK STATUS BECAUSE LAWYERS ARE NOT PRESSURED TO CHOOSE THOSE BANKS.  HOWEVER, THOSE BANKS OFTEN GET PUBLICITY ON THE WEB OR OTHER LISTS OF BANKS THAT DO MORE. FOR EXAMPLE, TEXAS (CONTACT BETTY BALLI TORRES) RECOGNIZES BANKS THAT "GO ABOVE" COMPARABILITY UNDER THEIR PREFERRED PARTNER PROGRAM.

SEVERAL STATES WITHOUT COMPARABILITY ALSO HAVE SUCH LISTINGS RECOGNIZING BANKS FOR VOLUNTARILY PAYING HIGHER RATES OR FOR WAIVING FEES.  NEW HAMPSHIRE (CONTACT DAVID SNYDER) AND VERMONT (CONTACT DEBBIE BAILEY) ARE EXAMPLES OF SUCH STATES.

2. Does anyone require attorneys to maintain their accounts with approved banks paying a certain rate?  

NONE THAT WE ARE AWARE OF IN NON‑COMPARABILITY STATES.

IN COMPARABILITY STATES, ATTORNEYS MAY ONLY MAINTAIN ACCOUNTS AT FINANICAL INSTITUTIONS PAYING A COMPARABLE RATE.  THAT COMPARABLE RATE IS NOT A SET RATE FOR ALL BANKS BUT RATHER IS PER INSTITUTION SO THAT EACH BANK ONLY PAYS WHAT IT PAYS ITS OTHER NON-IOLTA CUSTOMERS.
A FEW STATES, INCLUDING MASSACHUSETTS (CONTACT JAYNE TYRRELL) HAVE LANGUAGE IN THEIR RULES ALLOWING FOR IOLTA AND A BANK TO NEGOTIATE A RATE.  THAT'S NOT COMPARABILITY AND WE ARE NOT SURE IF IT'S BEEN PUT INTO PRACTICE.

WE DON'T KNOW OF ANY STATE THAT SETS A RATE AND REQUIRES ATTORNEYS TO BANK ONLY WHERE THAT RATE IS PAID.  EVEN IF SUCH A RULE WAS DIRECTED TOATTORNEYS, IT WOULD SEEM TO GO OVER THE LINE IN TERMS OF REGULATING BANKS ‑‑ AT LEAST IN PRACTICE ‑‑ AND WOULD CAUSE SIGNIFICANT BACKLASH FROM BANKS, AS WELL AS ATTORNEYS.  WHILE IOLTA RULES BIND LAWYERS, NOT BANKS, AND IOLTA IS VOLUNTARY FOR BANKS, WE HAVE TAKEN GREAT CARE NOT TO IMPLY ANYTHING THAT COULD BE MISINTERPRETED AS REGULATING BANKS.
3. Has this issue been tested/litigated elsewhere?  

THE CONCEPT OF COMPARABILITY HAS NOT BEEN LITIGATED.  WE ARE NOT AWARE OF ANY STATE THAT HAS EVER REQUIRED ATTORNEYS TO MAINTAIN THEIR ACCOUNTS WITH APPROVED BANKS PAYING A CERTAIN RATE, SO THAT CONCEPT HAS NOT BEEN TESTED OR LITIGATED.
4. Can the Bar set a base rate for a bank to be listed as a preferred bank?

YES, BUT WITH QUALIFICATIONS.  AGAIN, THIS IS GENERALLY NOT PUT IN TERMS OF THE BAR PREFERRING ONE BANK OVER ANOTHER BUT JUST PUBLICITY RECOGNIZING BANKS THAT GIVE IOLTA PREFERRED TREATMENT AND LEAVING IT UP TO LAWYERS WHO SEE THAT PUBLICITY TO CHOOSE THAT BANK OR NOT.  AGAIN STATES ARE CAREFUL NOT TO DISCOURAGE LAWYERS FROM CHOOSING WHATEVER BANK THEY WANT, BUT THEY DO PUBLICIZE THE BENEFITS OF CHOOSING A "PRIME PARTNER" BANK (TO USE THE TX TERMINOLOGY).  AND IN TEXAS, LIKE MOST STATES, IT IS THE IOLTA PROGRAM AND NOT THE BAR OR OTHERS THAT DETERMINES WHAT RATE WOULD QUALIFY THE BANK FOR “PRIME PARTNER” STATUS.
5. Is there any state that regulates comparability through the general approval process of an IOLTA institution? (Question posed by Kristina)
THE LAWYERS TRUST FUND OF ILLINOIS “SAFE HARBOR RATE” IS THE ONLY PROGRAM THAT COMES CLOSE TO ATTEMPTING TO REGULATING RATES, WHICH IS BASED ON 70% OR THE FEDERAL FUND TARGET RATE.
