
Date:
March 17, 2008
To:
Ron Titus
From:
Joan E. Neuffer, Esq.


Subject:
Nevada Home Foreclosure Pro Bono Assistance Project

Status Report; Recommendations
I.  Overview of Project; Attachments
You have requested information on the Lawyers Helping Homeowners pro bono assistance program initiated in Arizona, and recommendations for implementing a similar program in Nevada at the earliest possible time.  
On February 22, 2008, I provided you with a written status report, which we discussed during a meeting with Robert Kastelitz, Director of Information Technology.  Robert has indicated that as long as the IT infrastructure is available, creation of the advertisement for a similar program through the use of in-house AOC staff is feasible.

This status report includes information regarding Arizona’s program, the Ohio Foreclosure Mediation Model Program, Nevada’s existing infrastructure, applicable court rules and rules of professional conduct, training resources and options, suggested partners, and recommendations for action.  
Links to websites and resource information are provided throughout. The following additional documents are attached:
Arizona
· 2008 State of the Judiciary, The Honorable Ruth V. McGregor, February 5, 2008

· Arizona Agency Foreclosure Training, presented by Andrew J. Loubert, January 28, 2008

· Under Pressure: the Arizona Real Estate Market and Loan Foreclosures, prepared by Kuehl Enterprises, LLC, January 22, 2008

· Checklist: Identifying a Predatory Mortgage Loan (AZ)

· Some Major DON’TS for Homeowners in Financial Distress (AZ)

· Sample Foreclosure Prevention Counseling Forms (AZ)

· NeighborWorks informational brochure (AZ)

· Summary of Proposed Legislation (AZ)

Ohio
· Ohio Foreclosure Mediation 11-Step Model (4 page summary)
Nevada
· Access to Justice, by Nancy Alf, Nevada Lawyer, March 2008

II. Description of Programs; Recommendations

A.
Arizona’s Lawyers Helping Homeowners
1.
Purpose of Program

The Lawyers Helping Homeowners (LHH) program provides free legal assistance to low income persons involved in foreclosure proceedings.  The program was announced on February 5, 2008 by Chief Justice Ruth V. McGregor during the 2008 State of the Judiciary address.  
LHH was coordinated by the State Bar of Arizona, the Arizona Foundation for Legal Services and Education, and the Arizona Supreme Court.

2.
Advertisement

The LHH program description may be found on www.azlawhelp.org which also provides links and related resources, including contact information for bona fide legal service organizations throughout the state.  The legal service providers include, but are not limited to, Community Legal Services, DNA People’s Legal Services, Southern Arizona Legal Aid, Inc., and the Volunteer Lawyer’s Program.  The legal service organizations provide intake and screening services, referrals, and malpractice insurance for participating lawyers.  
The website also provided information for free online training for lawyers participating in LHH.  The training was provided over the internet during the month of February 2008 and qualified for 1.5 hours of continuing legal education. 

3.
“Unbundled” Legal Services

While there is no specific Arizona rule referencing the term “unbundled legal services,” Rule 42 of the Arizona Rules of Professional Conduct includes the following in relevant part:


ER 6.5. Nonprofit and Court-Annexed Limited Legal Service Programs.  


(a) A lawyer who, under the auspices of a program sponsored by a nonprofit 
organization or court, provides short term limited legal services to a client without 
expectation by either the lawyer or the client that the lawyer will provide 
continuing representation on the matter . . . 

B.
Ohio Foreclosure Mediation Program Model

In February 2008, the Ohio Supreme Court unveiled the Foreclosure Mediation Program Model, which was developed by the Court’s Dispute Resolution Section and Advisory Committee. Members of the committee included the State Treasurer, the Governor’s Office, the Attorney General and representatives of mortgage lenders, bar associations, legal service organizations, and other local stakeholders.
This program was the inspiration behind or Arizona’s Lawyers Helping Homeowners program.  The complete program model can be accessed at www.sconet.state.oh.us/dispute_resolution/foreclosure/default.asp.

Ohio’s eleven-step model focuses on residential foreclosure cases and includes processes and forms.  The model also includes options to allow courts to make modifications based on available resources. A four-page summary of the program is attached.

C.
Nevada existing electronic “infrastructure” and legal service providers
1.
Nevada’s Pro Bono Legal Service Providers

Presently, Nevada has four major legal service organizations that provide pro bono assistance, and who should be involved in this project, namely, Clark County Legal Services, Washoe Legal Services, Nevada Legal Services, and Volunteer Attorneys for Rural Nevadans (VARN).  Three of the four legal service organizations presently provide pro bono assistance to qualifying clients and homeowners who are involved in foreclosure proceedings.  All providers have functioning websites.
· Clark County Legal Services.  CCLS provides foreclosure advice, but has not advertised services specific to foreclosure due to the volume of clients at the present time.  Website: www.clarkcountylegal.com.
· Washoe Legal Services.  Presently, WLS does not provide offer legal advice to clients involved in foreclosure proceedings, but does provide assistance with landlord/tenant matters which may be related to a foreclosure action.  Website: www.washoelegalservices.org.
· Nevada Legal Services.  In the near future, NLS will designate an attorney with subject matter expertise who can provide foreclosure advice and assistance to pro bono clients.  NLS already refers many of these clients to Consumer Credit Counseling Service.  Website: www.nlslaw.net. 
· Volunteer Attorneys for Rural Nevadans.  VARN currently provides free civil legal services for foreclosure and other real estate matters.  Website: www.varn.org.

Nevada Legal Services sponsors a website which is very similar to the Arizona website where the LHH program is advertised, located a www.NevadaLawHelp.org.  
2.
Supporting legal entities/partners

At the inception, this project should include the Supreme Court of Nevada, the Administrative Office of the Courts, the State Bar of Nevada, Nevada’s Access to Justice Commission, and The Nevada Law Foundation.  
Supreme Court of Nevada and the AJC.  In August 2006, the Nevada Supreme Court created a permanent Access to Justice Commission (AJC).  See also RPC 6.1.  Presently, the commission has 24 members, including judges, attorneys, corporate partners, and one staff person employed by the State Bar of Nevada.  Goals of this commission include assessing the needs of Nevadans with limited means for legal services, and increasing pro bono activities.  The AJC has coordinated efforts between Nevada’s legal service providers and have facilitated regular meetings.  (See Access to Justice, Nancy Allf, Nevada Lawyer, March 2008).  The AJC also works closely with the State Bar of Nevada and its Board of Governors.  
The Access to Justice Commission may be the natural choice as the lead in this project.
Nevada Law Foundation.  SCR Rule 216 provides for the creation of the Nevada Law Foundation in connection with client’s interest bearing trust accounts (IOLTA).  Section 1 of the Rule provides:


1.
The board of governors, with the approval of the supreme court, shall 
designate a tax-exempt bar foundation for the purposes of providing legally-
related services to the poor, to victims of domestic violence, and to children 
protected by or in need of protection of the juvenile court; promoting or providing 
law-related educational programs for members of the public; . . . (a) a major 
portion of all IOLTA funds shall be disbursed for the purposes of providing 
legally-related services to the poor, to victims of domestic violence, and to 
children protected by or in need of protection from the juvenile court. . .

The Nevada Law Foundation, along with other local legal foundations, may provide financial assistance for Nevada’s pro bono project. Further, recent amendments to SCR 217 have converted the existing IOLTA program from an opt-out program to a comprehensive program, which may be of benefit to this project.  See ADKT No. 419, filed February 12, 2008.
State Bar of Nevada and CLE Training.  The Bar oversees mandatory continuing legal education (CLE) for licensed Nevada attorneys.  Presently, online CLE is available through the West Legal EdCenter portal which can be accessed from the Bar’s website.

Arizona has already developed CLE training specific to foreclosure actions, a copy of which is attached. Similarly, basic training with regard to Nevada’s foreclosure process should be made available to participating lawyers online at no cost.  

The training piece is a critical part of this program.  Presently, we have three options:
a.
Westlaw training.  Westlaw offers an online, three-hour CLE, Advanced Real Estate Law in Nevada: Liens on Real Property and Bankruptcy (2006), and which includes a section on foreclosure.  The purchase price is $165.00 and is available to the buyer for 180 days.

b.
 Bar sponsored/endorsed training.  The State Bar of Nevada has not yet developed or provided foreclosure trainings or related training materials for members of the Bar.  However, Ms. Toni Sandler from SBN CLE has indicated Kelly Brinkman, Esq., is presently developing a real estate law training program, which should be available sometime during the fall of 2008.  Ms. Sandler will request that the attorney prepare a foreclosure section in her materials.  These materials could then be used for Nevada’s foreclosure assistance program.
c.
Collaboration of project partners.  A training course on the basics of foreclosure could be created through the collaboration of partners involved in this project. 
Other project partners may include the Nevada Attorney General and key legislators.

Nevada Attorney General.  The AG’s website includes information for the public regarding foreclosure, and includes only two resources for the public: the National Foreclosure Prevention Line and Consumer Credit Counseling Service.  The website could easily be expanded to include Nevada’s program information and links to additional related resources.

Nevada Legislature. Review and revision of laws affecting homeowners involved in the foreclosure process is appropriate.  Ideally, bill draft requests should be prepared for submittal to the 75th Legislative Session beginning in February 2009.  See Arizona’s proposed legislation, attached.      

3.
Applicable Codes and Court Rules

The Nevada Rules of Professional Conduct (RPC) were recently amended via ADKT No. 370, effective May 1, 2006, to include two new sections dealing with public service.    New RPC 6.1 provides for pro bono publico service.  The Rule also provides for the creation of District Court Pro Bono Committees, creation of an Access to Justice Section, and the creation of local nonprofit foundations to “actively promote the provision of civil legal services to disadvantaged persons . . .”
New RPC 6.5 is identical to Arizona’s ER 6.5, as follows:


Rule 6.5. Nonprofit and Court-Annexed Limited Legal Service Programs.  


(a) A lawyer who, under the auspices of a program sponsored by a nonprofit 
organization or court, provides short term limited legal services to a client without 
expectation by either the lawyer or the client that the lawyer will provide 
continuing representation on the matter . . . 

It appears that Nevada’s Rule 6.5 supports the concept of “unbundled” legal services in this context and for purposes of this project. 
D.
Summary/Recommendations for Action
Based on my research, I believe we have the basic infrastructure and legal service providers in place to coordinate a program similar to Arizona’s LHH.  Additional staff, including IT professionals and legal professionals competent in the subject matter will be needed to complete the project.  Further, additional volunteer/participant attorneys will be needed, especially in the Las Vegas area.  

The following action is recommended:

1.
Provide this Status Report and selected documents to Justice Douglas.  

2.
Schedule organizational meeting with Justice Douglas.  During this meeting, discuss specific ways to increase the number of volunteer attorneys for this project.  Determine the role of AOC and IT staff and whether additional research, study or a written report is appropriate.   Establish tentative dates for completion of legal research, support, preparation of trainings, and IT services.  Determine date for main website roll out.
4.
Provide a copy of the Status Report, related documents, and summary proposal to the Access to Justice Commission and the Nevada Law Foundation.

5.
Identify project lead and all potential partners.  Communicate to obtain support and commitment.  Determine what funds are presently available and if further funds are needed to complete the project.

6.
Schedule date for the Chief Justice to announce the program.
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