NEVADA FAMILY LAW REPORT

A Publication of the State Bar of Nevada

Volume 6, Number 1

COBRA

INTRODUCTION

On April 7, 1986, President Reagan signed
into law the Consolidated Omnibus Budget
Reconciliation Act of 1985, commonly
known as COBRA. Although it contains
numerous other provisions, the health care
continuation requirements of the act are now
generally referred toas COBRA. Reference
to COBRA herein generally will be to those
requirements of the Act. The purpose of this
article istoaddress the rights COBRA affords
parties to a marital dissolution proceeding
and themechanicsof exercising those rights.

The basic purpose of COBRA is to afford
a person who was entitled o group health
care benefits provided by an employer, the
opportunity to continue receiving those
benefits for up to three years following the
occurrence of an event, including a divorce,
that would otherwise terminate the person’s
right to receive the group benefits. Second-
arily, COBRA prohibits the group health
care plan provider from discriminating be-
tween regular beneficiaries and those who
are beneficiaries by virtue of a COBRA
clection,

INTERNAL REVENUE CODE
AND REGULATIONS

The health care continuation requirements
of COBRA are codified in the Internal

By Shawn Meador, Woodburn,
Wedge & Jeppson

Revenue Code. Originally, they were codi-
fied at 26 USC §162(k). Following their
most recent amendment as part of the Rev-
enue Reconciliation Act of 1989, those re-
quirements of COBRA have been relocated
1o 26 USC §4980B.

In 1987, the Internal Revenue Service
released proposed regulations to implement
the provisions of COBRA.' Those proposed
regulations take the form of a series of
questions and answers as well as examples
illustrating the answers. While helpful, it is
important to keep in mind that COBRA has
been amended in several important respects
since the regulations were proposed.

Since it is a tax law, COBRA is enforced
by means of a tax penalty. As originally
cnacted, COBRA prohibited an employer
who failed to comply with its provisions
from deducting any contributions or other
expenses incurred in connection with its
group health plan.? Now, an employer that
fails to comply is subject to a tax of $100 per
day for any period it fails to comply; with a
minimum tax of $2,500 and a maximum tax
up to $2,000,000.° COBRA does not pro-
vide a specific remedy for a beneficiary who
hasbeen wrongfully denied continued health
care benefits. Presumably, the substantial
Lax penalties are sufficient, in most cases, 10
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CASE REVIEW

D’ONOFRIO GUIDELINES
APPLIED IN RELOCATION
CASES

In a case of first impression, the Nevada
Supreme Court interpreted NRS 125A.350,
Nevada’s“Anti-Removal” statute. Schwartz
v. Schwartz, Nev. Adv. Op. #21010, June 6,
1991. In sO doing, the Court approved the
guidelines set forth in D'Onofrio v.
D'’ Onofrio, 365 A.2d 27, 30 (N.J. Supr.Ct.
Ch. Div. 1976), one of the leading cases on
removal of children from the
jurisdiction,whichcase has been the standard
for removal issues applied by numerous
district courts of this and other states. NRS
125A.350 became effective in 1987 and
provides:

If custody has been established and

the custodial parent or a parent having

Joint custody intends to move his

residence to a place outside of this

state and to take the child with him,

he must, as soon as possible and

before the planned move, attempt to

obtain the written consent of the other

parent to move the child from the

state. If the noncustodial parent or

other parent having joint custody

refuses (o give that consent, the parent

planning the move shall, before he
leaves the state with the child, petition
the court for permission (o move the

child. The failure of a parent 1o

comply with the provisions of this

section may be considered as a factor

con't page 6



Page 2
NFLR will now be coming to you
Editor on a quarterly basis.
Ronald J, Logar Future articles include:
Managing Editor Summer, 1991
Christine Cendagorta A Legislative Update — a look at new family

Associate Editors
Sharon McDonald
Marshal S. Willick

Family Law Section
Executive Council

[shi Kunin, Chairman
Mary Anne Decaria
Sharon Claassen
Peter B, Jaquette
Sharon McDonald
Howard Ecker
James J. Jimmerson
Rhonda Mushkin
Lillian Sondergoth
William Phillips
Mary Rose Zingale
Scott T, Jordan
Ronald J. Logar
Gloria S. Sanchez
Terrance Marren
Marshal S. Willick

NEVADA FAMILY LAW REPORT is a
quarterly publication of the Family Law
Section of the State Bar of Nevada,
Subscription price for non-section
members is $35 payable in advance

annually from January 1 10 December 31,

There are no prorations.

The NEVADA FAMILY LAW REPORT
is intended to provide family law related
material and information to the bench
and bar with the understanding that
neither the State Bar of Nevada, Family
Law Section editorial staff nor the
authors intend that its content constitutes
legal advice, Services of a lawyer should
be obtained if assistance is required,
Opinions expressed are not necessarily
those of the State Bar of Nevada or the
editorial staff,

This publication may be cited as 19__
NFLR :

Nevada Family Law Report is supported
by the Family Law Section of the State
Bar of Nevada and NFLR subscriptions,

law legislation from the Nevada Legislatre
Malmquist — another look
Fall, 1991
Focus on Mediation
Update on Omitted Property Law after Amie

Articles, Case Summaries and

Comments Wanted for NFLR

The Nevada Family Law Report sceks
to provide interesting and substantive
family law material to educate both the
bench and the bar. NFLR needs articles
for upcoming issues. If youare interested
in writing critiques of pertinent cases,
reports/opinions of family law legisla-
tion or discussions of family law trends
and issues, please request authors guide-
lines from Marshal Willick, 330 South
Third St.,Ste. 960, Las Vegas, NV 89101,
telephone (702) 384-3440, IBM compat-
ible disks are acceptable. Please include
hard copy with your disk.

Articles published in the NFLR are
cligible for continuing legal education
credits. Authors must request an appli-
cation for approval from authorship in
publication from the Statc Board of
Continuing Legal Education, 295
Holcomb Ave,, Ste. 5A, Reno, NV
89502, The CLE Board then reviews the
article and application prior toawarding
credit.

The Section's publication needs your
input and contribution, Call an articles
editor or the managing editor 1o discuss
any article topic, critique or book re-
view,




Page 3

assure compliance,
GROUP HEALTH PLANS

COBRA applies to group health plans
maintained by employers who provide
medical care to employees, former em-
ployees or their families. The definition of
a group health plan is very broad and covers
plans that provide such benefits through
insurance, reimbursement, HMO's, cafete-
ria plans and other flexible arrangements, *
Similarly, medical care is broadly covered,
including diagnosis, cure, treatment and
prevention of disease.” COBRA applies o
health care plans as of the first day of the plan
year that begins after January 1, 1987, or, in
the case of a plan under a collective bar-
gaining agreement, the date on which the
agreement relating to the plan terminates.®
Therefore, it is possible that there are some
union plans that are not yet covered.

Three categories of group health care plans
arcnotcoveredby COBRA: small-employer
plans; government plans; and church plans.”
A small-employer plan is a plan maintained
by one or more employers each of whom
normally employed fewer than 20 employ-
ces on a typical day during the preceding
year., When a plan is maintained by more
than one employer and any employer in the
group has more than 20 employees, the en-
tire plan is covered by COBRA.*

Governmental and church plans are de-
fined in section 414 of the Internal Revenue
Code. ? Generally, a governmental plan is
one established by a federal, state or local
governmental authority, or agency thereof.
However, notwithstanding the fact that
section 10001 of COBRA which is codified
in the Internal Revenue Code specifically
excludes all governmental plans; section
10003 of COBRA which was enacted as part
of the Public Health Service Act, contains
provisions which are virtually identical to
the COBRA provisions discussed herein and
applies to any group health plan maintained
by a state or political subdivision or agency
of a state which receives funding under the
Public Health Service Act. *°

QUALIFIED BENEFICIARIES

The health care continuation benefits of
COBRA are available to any “qualified
beneficiary.™' A qualified beneficiary is

any person who, on the day before the event
giving rise to the COBRA rights, was the
spouse or dependent of a “covered em-
ployee.”* A covered employee is an indi-
vidual who was provided coverage under a
group health plan by virtue of the perfor-
mance of services for the party maintaining

It is the actual decree of divorce or
legal separation that is the quali-
fying event, not the parties’
physical separation. Itis not clear
whether an annulment would con-
stitute a qualifying event under the
language of the statute.

the plan." The definition of covered em-
ployee, therefore, is broad enough to include
agents, independent contractors and directors
as well as common law employees, so long
as they are included and participate in the
plan.'* Persons who are beneficiaries of a
plan solely by virtue of another person’s
COBRA election are not qualified benefi-
ciaries entitled to make their own COBRA
clection."
QUALIFYING EVENTS

COBRA affords qualified beneficiaries
the right to elect to continue their group
health care coverage upon the happening of
certainevents, which would otherwise result
in the termination of the qualified benefi-
ciaries’ rights to receive the group benefits,
These events are known as “qualifying
events.” '* There are six such events, in-
cluding: death of a covered employee; ter-
mination or reduction of a covered
cmployee's hours (except for gross mis-
conduct); divorce or legal separation; a
covered employee’sentitlementto medicare;
dependent children reaching the age where
they are no longer dependents under the
terms of the plan; and, the employer's
bankrupicy."”

It is the actual decree of divorce or legal
separation that is the qualifying event, not
the parties’ physical separation, It is not
clear whether an annulment would constitute
aqualifying event under the language of the
statute.

TERMINATION OF CONTINUED
BENEFITS

Following most qualifying events, in-
cluding a divorce, COBRA allows the
qualified beneficiary to obtain group cov-
erage for up to 36 months." If the qualifying
cventis the covered employee's termination
orreduction of hours, COBRA affords group
coverage for up to 18 months. '

It is possible to have multiple qualifying
events that may extend the benefits, but for
no longer than 36 months. For example, a
husband is a covered employee and his wife
isaqualified beneficiary. Husband loses his
Jjob entitling the parties to 18 months of
continued group benefits. During the 18
month period, the parties divorce. Wife, as
the qualified beneficiary, but not husband,
may continue Lo receive the group benefits
for up to 36 months from the date of the
husband’s termination, which originally gave
rise o the parties’ COBRA rights

The COBRA requirements of 18 and 36
months’ continued coverage are minimum
requirements.* Therefore, it is theoretically
possible that a collective bargaining or other
group plan could provide for benefits that
are greater than those mandated by COBRA.

There are four events which will result in
the termination of the continued benefits
before the expiration of the 18 or 36 month
period. The first is when the employer, who
maintains the plan, no longer provides the
group health care benefits to its regular
employees.”  As noted above, COBRA
prohibits discrimination against those who
are beneficiaries solely by virtueofaCOBRA
election. On the other hand, the COBRA
beneficiariesare notentitled to greater rights
than regular beneficiaries.

The extended benefits provided by CO-
BRA may also be terminated if the qualified
beneficiary obtains health care coverage
under another group plan.® As originally
enacted, that provision worked a hardship
when the qualified beneficiary had a pre-
existing condition which was covered by the
original group plan but which was excluded
under the replacement plan, Recent
amendments have resolved that problem by
providing that the replacement plan will not
terminate rights under the first plan if the
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In this day and age of ever increasing health care costs and insurance premiums, COBRA affords qualified
beneficiaries significant rights which cannot be ignored in a divorce proceeding. Often the group benefits
will be more comprehensive and less expensive than private insurance. The continued benefits are
particularly important if the qualified beneficiary has a pre-existing condition which would preclude

coverage under a new policy.

new planexcludes pre-existing conditions.

COBRA extended benefits may be termi-
nated upon the qualified beneficiaries be-
coming entitled to receive medicare ben-
efits.®

Finally, the COBRA extended benefits
may be terminated if the qualified beneficiary
fails to pay the premium on a timely basis.*

PREMIUMS

While the employer who maintains the
group health plan must make the benefits
available to qualified beneficiaries, the em-
ployer is not required to pay the premiums
for the beneficiary. The qualified benefi-
ciary may be required to pay a premium not
toexceed 102% of the premium theemployer
actually pays for the group coverage.’” While
group coverage generally may be less ex-
pensive than obtaining new coverage, that is
not always the case. There may also be
occasions when the qualified beneficiary
can make do with less comprehensive ben-
efits. Therefore, itis important to determine
as soon as possible what benefits the group
plan provides, and how much the premium
will be, so that your client can shop around
and determine whether to elect the COBRA
coverage.

The qualified beneficiary has the right to
clect to make monthly premium payments
rather than an annual lump sum or other
periodic premium payment.® A payment
generally is considered umely if it is made
within 30 days after the date it is due or
within such longer period allowed under the
plan.*” The employer cannot require the
qualified beneficiary to make a premium
payment until 45 days after the COBRA
clection has been made. *

COVERAGE AVAILABLE

In accord with the Act's anti-discrimina-
tion purpose, the coverage offered 1o a
qualified beneficiary must be identical to the

coverage offered beneficiaries generally.”
If the group plan offers a variety of coverage
options, each qualified beneficiary isentitled
to chose which option to receive.®

If, during the period of continued cover-
age the group plan coverage is modified, the
modification must apply to those beneficia-
ries who have made a COBRA clection.® If
the group plan offers beneficiaries the right
to convert to an individual plan, that con-
version option must also be extended to
beneficiaries whose continued coverage
under COBRA has expired. ™

The employer cannot condition continua-
tion coverage on evidence of the qualified
beneficiaries' insurability on the date of the
qualifying event justasitcould not terminate
a regular beneficiary’s health care coverage
due 1o a loss of insurability.

Inthe case of adivorce, if the plan permits
dependents to be covered, the qualified
beneficiary spouse must determine whether
1o ¢lect to cover the dependents on the CO-
BRA continuation coverage or the covered
employee’s plan. The choice, of course, will
cffect the monthly premium.* The choice
will also affect the rights of dependent
children and potential dependent beneficia-
ries. If the dependent children receive cov-
erage under the COBRA continuation, their
coverage will expire 36 months after the
divorce, regardless of their age. They will
not be entitled to make their own COBRA
clection, upon reaching the age where thev
are no longer dependent under the terms of
the plan. On the other hand, if they remain
dependents under the covered employee's
group benefits, they will be entitled to make
their own COBRA clection when they be-
come no longer dependent, so long as the
covered employee remains employed
throughout that period. However, if the
qualified beneficiary spouse elects family

coverage, new family members, such as new
spouses or after-born children, may obtain
coverage under the group policy. These add-
on beneficiaries would not be entitled to
coverage if the qualified beneficiary spouse
does not elect family coverage.”

NOTICE AND ELECTION

COBRA contains a comprehensive
scheme for providing notice to affected
parties and for making a COBRA election.®
Al the original commencement of the group
health care coverage, the administrator of
the plan is required to notify the covered
employee and his or her spouse of their
rights under COBRA.*” The covered em-
ployee, orqualified beneficiary spouse, must
notify the administrator of the divorce or
legal separation within 60 days after the
decree is entered.® The qualified benefi-
ciary who is interested in receiving COBRA
benefits, should not rely on the ex-spouse to
notify the Administrator of the qualifying
event, particularly if the divorce has been
acrimonious. It is probably safest for the
qualified beneficiary’s counsel to contact
the administrator during the course of the
divorce proceedings to advise the adminis-
trator of the proceeding, o obtain informa-
tion regarding the plan benefits and the
premium amount, and to request that all
notices be sent 1o counsel.

Within 14 days after the Administrator
receives notice of the divoree, orother quali-
fying event, it must notify the qualified
beneficiary of his or her rights under CO-
BRA.*" The notice should enclose a form for
making the election. The qualified benefi-
ciary must make a COBRA election, if atall,
within the “clection period.” The election
period begins on the date on which coverage
would terminate by reason of the qualifying
event. Itends 60 days after the date on which
coverage would otherwise expire, or 60 days
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after the qualified beneficiary receives the
Administrator’s notice of rights, whichever
is later.*?

The combination of the notice and election
periods and the qualified beneficiaries right
todelay payment for45 daysafter theelection
is made, provide a substantial planning op-
portunity which, in effect, may allow the
qualified beneficiary to obtain insurance
retroactively. For example, the qualified
beneficiary may be able to purchase or oth-
erwise obtain new insurance at a lower cost.
However, the new policy has a waiting pe-
riodor pre-existing condition exclusion. The
qualified beneficiary may buy time under
the original group plan by timing the notices,
clection and payment properly. The quali-
fied beneficiary would wait the entire 60
days to give notice of the divorce, make the
clection on the lastday possible and then pay
the premium 45 days thereafter. If no pre-
existing condition or other problem arises
that would make the new policy ineffective,
the qualified beneficiary simply cancels the
COBRA election and fails to make the pre-
mium payment. However, if a medical
problem has arisen, the qualified beneficiary
goes forward with the COBRA election and
coverage by making the premium payments.
The same would be true if the qualified
beneficiary decides to go without insurance
but a problem arises during the notice and
clection period. By giving notice, making
the election, and if necessary paying the
premium, the qualified beneficiary may
obtain insurance after the illness or injury
has occurred.*

SUMMARY

In this day and age of ever increasing
health care costs and insurance premiums,
COBRA affords qualified beneficiaries sig-
nificant rights which cannot be ignored in a
divorce proceeding. Often the group ben-
cfits will be more comprehensive and less
cxpensive than private insurance, The
continued benefits are particularly impor-
tant if the qualified beneficiary has a pre-
existing condition which would preclude
coverage under a new policy,

COBRA also provides planning oppor-
tunities such as whether the dependents will
remain on the covered employee's coverage

or the on the qualified beneficiary’s contin-
ued coverage; the type and extent of cover-
age; and the ability to obtain insurance retro-
actively under certain circumstances.

It is important to determine as soon as
possible whether your client is entitled to
benefits under COBRA. If so, information
regarding benefits and options provided by
the plan, as well as the cost of the premium,
should be obtained so that the client can
make an intelligent and appropriate decision
regarding COBRA rights.

FOOTNOTES

! Treasury Regulation 1.162-26; 26 CFR 1, 162-26; 52
Federal Register 22,721 (1971) (hereafter*T.R. at Q
and A").

26 USC §162 (i) (2) (repealed); T.R. at Q-3, A-3,

26 USC § 49808 (a) - (c).

26 USC 4980B (g) (2): See also, T.R. at Q-7, A-7.

'1d.

“T.R. at Q-11, A-11 and Q-14, A-14, The date of the
collective bargaining agreement's termination must
be determined without regard to any extensions
agreed upon after April 7, 1986.

726 USC §49808B (d).

Y1d, T.R. at Q-9, A-9.

¥ 26USC §49808B (d). See also, 26 USC §414 (d) and
(e). However, a plan maintained by a church in
connection with an unrelated trade or business is
subject to COBRA. 26 USC 414 (e) (2) (a).

1%5ee, 42 USC §300bb-1 - §300bb-8. Individuals injured
by a covered state plan's failure 10 abide by the
statute are allowed to bring an action for“appropriate
equitable relief.” 42 USC §300bb-7,

126 USC §4980B (f) (1).

1226 USC §49808 (g) (1). (A) The covered employee
may also be a qualified beneficiary in certain events.
Id. §49808 (g) (1) (B).

126 USC §49808B (f) (7).

“TR.:Q-16, A-16.

YTR. Q-15, A-15,

¢ 26 USC §4980B (1) (3).

".1d,

" 26 USC §4980B (f) (2) (B) (i) (1V).

1926 USC §4980B (f) (2) (B) (i) (I). If the covered
employee is determined to be disabled under title 11
or XVI of the Social Security Act at the time of the
qualifiying event, the groupbenefits may be extended
to 29months, See 26 USC §49808 () (2) (B) (1) (V).

26 USC §4980B (f) (2) (B) (i) (I1); T.R. Q-40, A-40,

1126 USC §4980B (f) (2) (B).

126 USC §4980B (f) (2) (B) (ii),

126 USC §4980B (1) (2) (B) (iv) (1).

Mld.

26 USC §4980B (1) (2) (B) (iv) (11).

26 USC §4980B (f) (2) (B) (iii).

26 USC §49808 () (2) (C) (i). When a covered
employee is entitled to COBRA due 1o a termination
of employment but is entitled 10 29 months of
coverage rather than 18 due to a disability, the

employer can charge the employee 150% of the
premium for months 19 through 29. 26 USC §4980B
(N (2) (C).

26 USC §4980B (f) (2) (C) (ii).

26 USC §4980B (f) (2) (B) (iii).

26 USC §4980B (f) (2) (C) (ii).

26 USC §4980B () (2) (A).

% Id. See also, T.R. Q-24, A-24, Q-25, A-25,

YT.R. Q-23, A-23.

26 USC §4980B (1) (2) (E).

26 USC §49808B (f) (2) (D).

% See, TR.Q-31,A-31,

" See, Id; and T.R. Q-17, A-17.

26 USC §4980B (1) (5) and (6).

26 USC §4980B (f) (6) (A).

26 USC §4980B (f) (6) (C). The employer is required
tonotify the Administratorof the death or termination
of the covered employee, the employee's entitlement
to medical and the employer's bankruptey, 26 USC
§4980B () (6)(B). The covered employee or qualified
beneficiary must notify the Administrator of a
dependent child no longer being dependent. 26 USC
§4980B (1) (6) (C).

1126 USC §49808 (1) (6) (D).

426 USC §4980B (f) (5) (A) .

9 See, TR. Q-32, A-32; Q-34, A-34; Q-35, A-35.
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if a change of custody is requested by

the noncustodial parent or other

parent having joint custody. (1987,

ch. 601, Sec. 1, P, 1444),

The Court stated that the overall purpose
of the statute is to "preserve the rights and
familial relationship of the noncusodial
parent with respect (o his or her child,”™ Tt
confirmed that it is in the best interests of a
child to have a close relationship with both
parents, as well as other family members.
This requires a balancing between “the
custodial parent’s interest in freedom of
movement as qualified by his or her custo-
dial obligation, the state’s interest in pro-
tecting the best interests of the child, and the
competing interests of the noncustodial
parent.” The courtacknowledged that when
considering the “best interests of the child,”
there is no “bright-line” test; therefore, re-
moval issues necessarily involve a determi-
nation of all relevant factors.

In establishing guidelines for removal
pursuant to NRS 125A.350, the court ap-
proved those guidelines established in
D' Onafrio. Therefore, in determining the
issue of removal, the court must first find
whether the custodial parent has demon-
strated that an actual advantage will be re-
alized by both the children and the custodial
parentinmoving toalocation so far removed
from the current residence, and that weekly
visitation by the noncustodial parent is vir-
tually precluded.

If the custodial parent satisfies this
threshold requirement, then the court must
weigh the following additional factors and
their impact on all members of the family,
including the extent to which the compelling
interests of cach member of the family are
accommodated. They are: (1) the extent to
which the move is likely to improve the
quality of life for both the children and the
custodial parent; (2) whether the custodial
parent’s motives are honorable, and not de-
signed to frustrate or defeat visitation rights
accorded to the noncustodial parent; (3) if
permission to remove is granted, whether
the custodial parent will comply with any
substitute visitation orders issued by the
court; (4) whether the noncustodian’s mo-
tives are honorable in resisting the motion

Finally, as stated in D’Onofrio, the court should not insist that the
advantages of the move be sacrificed and the opportunity for a better
and more comfortable life style for the custodial parent and the children
be forfeited, solely to maintain weekly visitation by the noncustodial
parent, where reasonable alternative visitation is available, and where
the advantages of the move are substantial.

for permission to remove, or to what extent,
if any, the opposition is intended to secure a
financial advantage in the form of ongoing
supportobligationsorotherwise; (5) whether,
ifremoval is allowed, there will be arealistic
opportunity for the noncustodial parent to
maintain a visitation schedule that will ad-
cquately foster and preserve the parental
relationship with the noncustodial parent.
The opinion noted that various defined
subfactors, by no means exhaustive, must be
considered as well, such as: (1) whether
positive family care and support, including
thatof the extended family, will be enhanced;
(2) whether housing and environmental living
conditions will be improved; (3) whether
educational advantages for the children will
result; (4) whether the custodial parent's
employment and income will improve; (5)
whether special needs of a child, medical or
otherwise, will be better served; and (6)
whether, in the child's opinion, circum-
stances and relationships will be improved.
Finally, as stated in D' Onofrio, the court
should not insist that the advantages of the
move be sacrificed and the opportunity fora
better and more comfortable life style for the
custodial parentand thechildren be forfeited,
solely to maintain weekly visitation by the
noncustodial parent, where reasonable al-
ternative visitation is available, and where
the advantages of the move are substantial.?
In Schwariz, the partics were married
seven years before the husband filed for
divorce in Las Vegas, Nevada, The parties
had two minor children, apparently both of
tender years, as issue of the marriage. The
husband had previously been awarded pri-
mary custody of the children, At trial, the
courtconsidered husband’s motion toremove
the children o Pennsylvania, where the
children’s paternal grandmother and an ex-
tended family resided. Husband's motion

forremoval was granted, and Wife appealed,
contending that the trial court abused its
discretion in allowing the removal. The ap-
pellate court affirmed the trial court’s deci-
sion.

To the credit of the trial judge, John F.
Mendoza, D.J., the guidelines of D' Onofrio
were carefully applied. The facts found in
support of removal were determined by the
Appellate Court to be sufficient to support
his decision. In summary, those facts are: (1)
Husband was a casino floorman, and his
Wife a cocktail waitress; (2) Before separa-
tion, the Wife had been hospitalized for
depression and attempted suicide by an
overdose of antidepressants. Husband was
awarded temporary custody of the minor
children; (3) On three occasions Wife accused
Husband, or the husband of a babysitter, of
sexual abuse of their son. After investigation
by the appropriate authoritics, and Wife's
polygraph which indicated “deception,™
Wife's visitation with the minor children
was limited by supervision; (4) The trial
courtdid not find that the motion for removal
was motivated todefeator frustrate visitation;
and (5) In support of Husband's motion to
remove the children to Pennsylvania, the
court found that Husband would reside with
his aged mother in her four-bedroom house,
rent free, which would accommodate the
children; that the grandmother had an es-
tablished relationship with the children; that
there were great aunts and uncles nearby in
case of emergency; that Husband was the
only child, expected to inherit his mother’s
home; and that substantial child care expenses
of Husband would be climinated by reason
of relocation, which could be used to directly
benefit the children,

Although the trial court was concerned
about the impact the removal would have
upon the mother’s visitation with the children,
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itfound, with the appellate court’s approval,
that extensive summer visitation was an
effective substitute for weekend visitation.,’
The appellate court found that allowing the
removal was not an abuse of discretion,

CONCLUSION

Itis clear that the trial court's conclusion
thatrelocation would enhance the children's
lifestyle, ameliorate the family's financial
condition, and provide needed emotional
stability for the children was aided by the
Wife's mental instability and untruthful al-
legations of child sexual abuse. One must
wonder whether the outcome would have
been the same if the mother had been emo-
tionally stable and had not made those un-
truthful allegations of child abuse.

ED. RJL
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