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Family Lawyers Learn to Use QDROs for Child-Support and Spousal

as well as the New QMSCO for Child Medical Care

A Solution to Child-Support and
Spousal-Support Problems

ost family lawyers know that
the Employee Retirement
Income Security Actof 1974

("ERISA™) requires that a “Qualified
Domestic Relations Order” (“QDRO"™)
be obtained before a qualified plan such
as a pension, profit-sharing, or Section
401(k) plan pays benefits to a spouse
who is divorced or separated (referred to
in this article as the “alternate payee™ or
“nonparticipant spouse™) from the plan
participant (referred to herein as the “par-
ticipant spouse™). Internal Revenue Code
("IRC™) Section401(a)(13).' The QDRO
rules are found in [RC Section 414(p).’
Because every retirement plan is differ-
ent, most family lawyers find the prepa-
ration of a QDRO to be very difficult,
because the order must be approved by
the court and then the plan,

A number of articles and publications
have discussed the large number of com-
plex issues that confront a family lawyer
in the course of preparing a QDRO,* or a
plan administrator in reviewing aQDRO.*
Some recent articles also have made it
clear that family lawyers do not have the
expertise to prepare their own QDROs
because the QDRO rules are so esoteric,
Asaresult, family lawyers always should
delegate the preparation of a QDRO to an

ERISA lawyer or a paralegal who works
under the supervision of an ERISA law-
yer.?

The vast majority (99% or so) of all
QDROs are used to transfer to the non-
participant spouse (the alternate payce)
her share of the participant spouse’s pen-
sion benefits. To most family lawyers the
term "QDRO™ itself brings to mind a
pension benefit that is being split up in a
divorce. What almost all family lawyers
in the United States do not realize, how-
ever, is that a QDRO can also be used to
take the pension benefit of the participant
spouse and use it to meet (1) child-sup-
port obligations, (2) spousal-support ob-
ligations or (3) both. It is surprising that

By Victor B. Meyen and Mark W. Dundee

family lawyers seldom use a QDRO to
resolve these kinds of problems and that
so little has been written about this.®
Depending on the interaction of the
QDRO rules and the family law rules of
the various states, QDROs can be a very
effective means of providing for child
support and spousal support.”

USING QDROS FOR CHILD-SUPPORT

The nonpayment of child support is a
well known national problem. Estimates
in the United States of unpaid child sup-
port range as high as $27 billion and
currently as many as 17,000,000 chil-
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From the Editor

by Marshal S, Willick

THE PROBLEM; SOME EXAMPLES

In my opinion, we have a problem in
family practice, atleast in Las Vegas, and
perhaps statewide. Three separate cases
in the past two months illustrate it. I've

just spent over a half hour of my time

responding (o a three-page letter from a
highly-respected practitioner in this city
that primarily relates to an immediate
return of a few items of children’s cloth-
ing, a scale and Christmas tree, and other
non-emergency matters that were sched-
uled to be addressed at the next court
hearing any way. The letter threatened a
motion on Order Shortening Time absent
immediate response, with resulting

attorney's fee demands, etc,

Some weeks ago, | spent three hours
responding to an ex parte motion for
temporary exclusive possession, tempo-
rary child custody, support, etc. The facts
showed the parties separated many
months earlier 10 two separate houses, the
“child” was 17_ and finishing the last
couple of months of school while living
with mom, and dad had been voluntarily
making all payments for the mortgage
and utilities on mom’s house (and her

car) since they separated. Mom made
over $40,000.00 at her job, and every
single item requested in the emergency
motion had been agreed to months before
counsel had been retained (except the
prayer for temporary spousal support and
attorney’s fees). The Affidavit of Finan-
cial Condition mom’s counsel filed ne-
glected to show that dad was making all
the payments,

Not long ago, I actually found myself
forced to explain to the Discovery Com-
missioner why I thought that the other
side was abusing the discovery process
when both parties acknowledged that “the
property issues of this case are not com-
plicated and should be resolved expedi-
tiously” (they both worked at roughly
comparable jobs), but when settlement
was not reached on the terms demanded
(the wife refused to drop her request to
bring before the court her tort claims
against the husband for threatening tokill
her, pointing guns, etc.), husband's coun-
sel responded with an “Individual Case
Conference Report™ followed by nine
pages of primary text, accompanied by
three exhibits, one of which was a 26-
page listing of detailed discovery requests,
down to and including all documentation
of “any consumer expenditures,” all check
registers and check copies, records relat-
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ing to the dog’s kennel registration, and
the operating instructions on the washing
machine.

WHY THIS IS A PROBLEM

What these three cases have in com-
mon is gross waste of client funds, attor-
ney time, and the courts’ attention. Col-
lectively, it is inexcusable that with par-
ties truly needing the attention of the
family courts, so much time and money is
wasted on trivial matters designed pri-
marily to maximize churning of attomey
and staff time to pad billings to clients
and manufacture a basis for attorney's
fees requests. And the above come from
what are regarded as three of the berter
law firms in this subject arca. When
those committing these abuses of the
judicial process are called on it, they
predictably get huffy and start spouting
counter-accusations thatidentifying their
behavior for what it is constitutes an
“insulting and unwarranted” attack on
them. The associates of the partners who
routinely do these things cannot imagine
how they can be criticized for emulating
their mentors,

The tradition of complicity by silence
by those who are well compensated in
this field as to one another’s over-indul-
gencesis a shame to the profession. There
is plenty of work that must be done to
keep us all quite busy. The lawyer bash-
ing that we all endure is reason enough to
cry foul when an opponent files a frivo-
lous motion,

Discovery matters are similar, We all
know that with a talented staff, any of us
can bill several hours for discovery prepa-
ration, and require at least that many on
the side, for documents that will never be
used relating to information that is nei-
ther relevant nor actually desired, The
capacity to inflict distress through dis-
covery is seen by some as an enviable
capability.

The City of New York Department of
Consumer Affairs published a study last
year entitled “Women in Divorce: Law-
yers, Ethics, Fees & Fairness.,” Mean-
ingless, excessive discovery and refusal
1o stipulate to orders that will inevitably
be granted are the leading causes of pub-
lic backlash and castigation of the entire
profession, and especially in family law.

Insistence on formal compliance with the
outer limit of discovery, motion churn-
ing, and paper-shuffling, while ignoring
requests to minimize expenses and allow
the inexpensive resolution of whatever is
actually at issue, is the very source of
public dissatisfaction.

Presumably, the Family Court judges,
and their appointed Discovery Commis-
sioners, know that family cases are inher-
ently different from personal injury cases;
where the parties are dividing a common
pot, the proper measure of discovery is
not the maximum discovery that might be
done, the maximum production that fits
within the legal definition of “relevant,”
but only that which is reasonably neces-
sary to the issues of the case. The very
process of discovery is often nothing but
a means to harass and oppress the oppo-
nent, often a form of abuse by itself.

A SHORT SPEECH

Itis not just discovery. In the name of
“advocacy,” some attorneys refuse to
stipulate to simple procedural requests
suchas amendment of the pleadings, with-
out any conceivable legitimate grounds.
For some reason, counsel profess igno-
rance of the concept of “appropriate liti-
gation™ as the standard for all domestic
cases, “Professional” litigation is not the
same as “maximum’” litigation, Maxi-
mizing discovery and motion practice in
cases that do not warrant it on their facts
is wasteful, vexatious, and does nothing
for the parties but increase their expenses
while maximizing revenues for the propa-
gating attorney.

Today, a true “professional” takes as
much pain to minimize costs to his client
ina family law case, and even to the other
side, as he does 1o make sure that the
legitimate issues in a case are explored
and presented to the court. That is a duty
to both the clients and the justice system,
and is fully as important as proceeding
withmaximum speedin careening through
“discovery.” Appropriate litigation of a
case is wusually at a level of less than full
intensity. Commissioners and judges
evaluating discovery in domestic cases
must consider this reality, as well as the
reality that every hundred dollars spent
on waslteful discovery has a presumptive
effect of costing each party $50.00, sooner

Page 3

or later, by lessening that which remains
to be divided.

A PROPOSED SOLUTION

It is long past time for the judges to
evaluate the reasonableness of the party
having brought the matters before the
court at all, as part of ruling on the mo-
tions, to stop this abuse of the judicial
system and waste of limited resources.
This must be done in a uniform way
across departments, so as not o just in-
crease confusion. It is not asking too
much for the judiciary to, at least infor-
mally, adopt a policy on this matter and
apply it. The judges would thus have a
powerful means to control their own
caseloads,

And judges should not think that sanc-
tioning wasteful motion and discovery
practice is unwarned. The widely circu-
lated “Pledge of Professionalism’™ states:
“T will agree to reasonable requests for
extensions of time or for waiver of proce-
dural formalities when the legitimate sub-
stantive interest of my client will not be
adversely affected.” The following para-
graphs pledge to refrain from using abu-
sive discovery to harass the other party,
and to elevate substance over form. The
problem is that for some lawyers, prom-
ises do not mean much when profit may
be made.

The Bounds of Advocacy are now part
of the Clark County rules and probably
will soon be part of the Supreme Court
Rules. They also provide a reasonable
means for judicial review of wasteful
litigation. Bound 3.6 reiterates the pro-
scription on excessive and abusive dis-
covery lactics. Bound 3.8 provides that
attorneys should coordinate times for
hearings and depositions with opposing
counsel before setting them. Bound 3.10
provides that proposed orders should be
submitted to opposing counsel before
submitting them to the court for signa-
lure.

Where they are ignored by bench and
bar, all of the pious propagation of
“Pledges of Professionalism’™ and other
statements of ethical behavior and prac-
tice improvement are worse than silence
— they are cynical, hypocritical decep-
tions. Some method of enforcing even
vague statements of ethical behavior is
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necessary for the judiciary to maintain an
appearance, and the substance, of intel-
lectual honesty.

In those cases that [ see obvious waste,
fee-churning, and abusive discovery, |
have begun filing countermotions for
attorney’'s fees for this reason. Forashort
time, judges will face more work when
they see such countermotions, and they
will be tempted to disregard them since
deciding such countermotions add bur-
dens they do not wish to bear. To date,
those judges that have seen these requests
have actually taken the time to defend
those doing the churning, under the ru-
bric of “doing their job.” And yet, I have
also recently attended a meeting where
the family bench declared that it was
hopelessly buried. It remains 1o be seen
if judges will take the long view, and
decide that their own jobs will be per-
formed better if they take the time now to
determine whether what is before them
belongs there.,

Absent an active-case-management
change in the entire paradigm of how
domestic cases are handled, the only way
to eliminate unnecessary motions is 1o
climinate the profitmotion for filing them.
Thisrequires sanctions against the waste-
ful party, and/or the filing attorney, which
will eventually result in such matters not
being filed. It is a matter of operant
conditioning — judges should expect (o
see more of rewarded behavior, and less
of punished behavior. If lawyers will be
hired, and paid, to bring frivolous mo-

tions, such motions will be filed. Of

course, solving this problem requires our
judges to make the effort to be right in
deciding what is frivolous.

Once the judges realize that their
workloads can be lessened by climinat-
ing what should never have been filed in
the first place, they should begin award-
ing substantial punitive awards of fees on
facts such as those noted above. Perhaps
climinating the frivolous will leave the
courts in a position to more timely decide
the matters that truly belong in the court-
room. | hope so.
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Meet the Executive Council

Editor’s Note: From time (o time,
Section members ask “Just who the heck
is on the Executive Council, anyway?”
We will therefore run profiles of the Coun-
cil members, a couple at a time.

CASEY CAMPBELL

Casey Campbell is a partnerin the Law
Offices of Logar « Campbell, a profes-
sional corporation, practicing exclusively
in family law. She is a member of the
State Bars of Nevada and California and
is admitted to practice in the United States
Courts of the Districts of Nevada and
Califor-
nia,

M s .
Campbell
isamem-
ber of the
Nevada
State Bar
and its
Family
Law Sec-
tion, is an
editor of
the up-
coming
Family
Law Manual, is a member of the Execu-
tive Council of the Nevada State Bar
Family Law Section and was a member
of the Child Support Review Committee
of the Nevada State Bar Family Law
Section,

Ms. Campbell served as a law clerk for
the Honorable Edward Dean Price in the
United States District Court/ Eastern Di-
visionand as a deputy district attorney for
the Washoe County District Attorney’s
Office. She has been a member of the
firm of Logar-Campbell since 1987,

MARY ANNE DECARIA

Mary Anne Decaria is a partner in the
firm of Silverman & Decaria, Chtd. Her
practice is devoted primarily to family
law,

Mary Anne grew up in Utah and at-
tended college at the University of Utah,
graduating magna cum laude with a Bach-

clor of Arts degree in English. She ob-
tained her legal degree from Gonzaga
University School of Law, cum laude, in
1981,

After law school, Mary Anne traveled
to Europe and upon her return to Reno,
began her legal carcer as Judge Barrett's
law clerk in Department 2 of the Second
Judicial District Court., She spentmost of
that year enmeshed in the Priscilla Ford
murder trial. At thattime, the judges’ law
clerks also served as court bailiffs. At
trial’s end, Mary Anne took charge of the
Priscilla Ford jury while it deliberated
and was sequestered with the jury during
the guilt and penalty phases of the pro-
ceedings.

Mary Anne is on the Executive Coun-
cil of the State Bar of Nevada Family Law
Section, She currently serves as Chair-
man of the Family Law Section Legisla-
tive Task Force and as Chairman of the
1995 Family Law Spring Showcase Com-
mittee, Mary Anne is a member of the
Editorial Board of the 1994 Nevada Fam-
ily Practice Manual and served on the
1992 Nevada Child Support Review Com-
mittee. She writes a column regularly for
the Washoe County Bar publication, The
Writ, and serves on the Washoe County
Domes-
tic Vio-
lence
Task
Force
Legal
Advo-
cacy
Commit-
tee.

When-
ever pos-
sible,
Mary
Anneand
her hus-
band go camping and fishing with their
two daughters. Time spent in the wilder-
ness helps her maintain perspective on
whalt is truly important in life,
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QDRO's con't

dren are not receiving the proper child
support to which they are legally entitled.

The fundamental flaw in the child-
support process appears to be that one
parent gives an unsecured promise 0
make child-support payments over a pe-
riod of years and then either disappears or
stops making the payments. A QDRO
can take athird party — a qualified retire-
ment plan— and turn itinto a stakeholder
which makes the child support payments,
ineffect turning the unsecured promise to
pay child support into a “secured prom-
ise” because the child-support payment
is then made by a qualified plan.

Typically, the obligation to pay child
supportis based on the family laws of the
various states, as evidenced in a judge-
ment or separation agreement that is
prepared by a family lawyer. The QDRO
provisions of the Internal Revenue Code
clearly provide that a QDRO can be used
to transfer funds from a qualified retire-
ment plan of the participant spouse for
the purpose of paying child-support obli-
gations that arise under state law.*

It is surprising therefore that so few
family lawyers have used QDROs to meet
child-support obligations. In fact, thus
far the use of QDROs for child-support
purposes is extremely rare: apparently
substantially less than 1% of all QDROs
are being used for child-support purposes.”
The proposition advanced by this article
is that, depending on certain state law
issues (which are discussed later), in the
future family lawyers always should se-
riously consider having child support paid
by means of aQDRO (and, of course, the
QDRO always should be prepared by an
ERISA lawyer,)"

COORDINATING STATE FAMILY LAW WITH
THE QDRO RULES

The principal reason QDROs have not
been used (or only used extremely rarely)
for child-support purposes appears to be
family lawyers dislike QDROs because
they are so burdensome and difficult to
prepare; therefore most family lawyers
avoid using a QDRO unless it is abso-
lutely necessary."" A secondary reason
appears to be that the vast majority of
family lawyers simply are not aware that

a QDRO can be used for child-support
purposes (it can also be used for spousal
support or alimony payments).'?

The biggest stumbling block to the use
of QDROs for child support is the coordi-
nation of state family law with the QDRO
rules. In preparing a QDRO for child
support, state family law rules must of
course be followed to ensure that the
child-support payments are consistent
with state family law. However, the state
family law requirements which are put
into the QDRO must also meet the re-
quirements of the Internal Revenue Code
that a QDRO not change the form of
benefit payable by a qualified plan. For
cxample, a qualified plan cannot be or-
dered to make a child support payment of
$200 per month if such a payment option
is not available under the plan. Let us
assume for example that a plan is a
defined contribution plan (such asaprofit-
sharing plan or Section 401(k) plan) that
has as the only payment option a lump
sum distribution, To qualify as a QDRO
distribution in this case the plan may
make a lump sum distribution to the child
for child support of, say, $30,000. How-
ever, such a payment option might not be
consistent with the applicable state fam-
ily law,

Hence, the biggest problem for child-
support QDROSs appears to be coordinat-
ing the QDRO rules and the applicable
state family law rules. For example, child
support in certain states may be consid-
ered a child’s right so that it would be
inappropriate (0 make a $30,000 lump
sum payment (o the divorced spouse (to
be used for child support). (The fear in
such states apparently is that the divorced
spouse might spend the money for pur-
poses unrelated to child support.) On the
other hand, under applicable state family
law, it also may be possible to use such
funds for private school or college tuition
if such expenditures are considered “child
support” in the applicable state. There
appear 1o be a large number of creative
possibilities here, which are limited only
by the fact that the QDRO rules and state
family law rules must both be met and
properly coordinated. Accordingly, the
effective use of QDROs for child-sup-
portpurposes will vary widely from state
10 state depending on how well the state
family law rules interact with the QDRO

rules. This is, of course, a determination
that must be made by the family lawyers
in each state.

Finally, both child support and spousal
support generally require immediate cash
payments (either in a lump sum or peri-
odic payment). However, the QDRO
rules limit “when™ or “how soon™ plan
payments to the nonparticipant spouse
may begin. Under the QDRO rules it will
generally be easier to receive payments
for child support or spousal support from
“defined contribution™ plans (such as
profit-sharing plans or section 401(k)
plans) than from “defined benefit” plans
(these are the typical pension plan where
a promised benefit typically begins at
age 65 or, in some cases, typically an
carly retirement benefit at age 55). This
will of course depend on the actual facts
of any given case. However, as a general
matter, when contemplating the prepara-
tionof a child-support or spousal-support
QDRO, family lawyers should focus on
those cases where the participant spouse
participates in a “defined contribution™
plan,

GETTING THE PARTICIPANT SPOUSE’S
CONSENT

Unfortunately many family lawyers do
not completely understand the dynamics
of the QDRO transaction. The most
important “negotiating leverage point™ in
the process is the failure of the partici-
pant spouse to be cooperative (because
he stands to benefit from the status quo or
wants to negotiate his former spouse into
a smaller benefit); as a result the nonpar-
ticipant spouse might not receive a ben-
cfitbecause no QDRO will be prepared if
the participant spouse refuses 1o sign the
court order. This is a very important
factor to keep in mind when preparing a
QDRO that will be used for child support.

In other words, the first question to ask
is whether the former husband and wife
are cooperating and friendly so that the
former husband will sign the “stipulated
QDRO." If not, the cost of preparing a
QDRO can become much more expen-
sive; (this is discussed below.) The sec-
ond question 1o ask is does it make sense
1o prepare a child-support or spousal-
support QDRO based on the interaction
of state law and the QDRO rules as they
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apply to the type of plans in which the
participant spouse participates?

Many participant spouses will not be
very happy with the idea of converting an
unsecured promise to pay child support
into, in effect, a “secured promise™ by
agreeing 1o transfer a portion of their
qualified retirement benefit for child-sup-
port purposes. For example, a separation
agreement or judgement could provide
that “a QDRO will be prepared that will
provide $X in child support,” Subse-
quently, a QDRO is drafted but the par-

approved by the plan as a QDRO.”

So if the participant spouse does not
cooperate insigning the court order which
provides for child support or spousal sup-
port, the attorney representing the non-
participant spouse can try to get an order
1o show cause or ex parte hearing in
which the judge will sign the order with-
out the necessity of getting the partici-
pant spouse’s signature. This procedure
will of course vary somewhat from state
tostate, butitisa very effective technique
for the nonparticipant spouse to finally

IN OTHER WORDS, THE NONPARTICIPANT SPOUSE’S
ATTORNEY SHOULD TELL THE PARTICIPANT
SPOUSE’S ATTORNEY “THE SIGNATURE OF THE
PARTICIPANT SPOUSE IS NOT REQUIRED, ALL WE
NEED IS A COURT ORDER SIGNED BY THE JUDGE AND
THEN APPROVED BY THE PLAN AS A QDRO.”

ticipant spouse objects to its terms, or is
just plain uncooperative, and he refuses
1o sign the proposed court order. Here,
again, no child support is being paid.

To avoid this major problem (one of
the biggest problems in all QDROSs is the
failure of the parties 10 cooperate), the
nonparticipant spouse’s family lawyer
should do the following:

A fundamental misconception by most
family lawyers is that a QDRO must
always be "stipulated™ to, (that is signed)
by both parties. This not correct. There is
nothing in the QDRO rules in the Internal
Revenue Code which requires a QDRO
to be signed by both parties. The only
requirements for a QDRO are that it must
be a “domestic relations order” (which is
defined as a state court “judgement, de-
cree, or order”™ which (i) relates “to the
provision of child support, alimony pay-
ments, or marital property rights,” (i) “is
made pursuant 1o a State domestic rela-
tions law (including community property
law)" and (iii) which otherwise meets the
rules of IRC Section 414(p).) In other
words, the nonparticipant spouse’s attor-
ney should tell the participant spouse’s
attorney “the signature of the participant
spouse is not required, all we need is a
court order signed by the judge and then
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get her benefits or to get child support,
USING QDROS FOR SPOUSAL SUPPORT

IRC Scction 414(p)(1)(B)(i) provides
that a QDRO may be prepared for “child
support, alimony payments, or marital
property rights toa spouse, former spouse,
child, or other dependent of a participant
... Hence, as discussed above, a QDRO
can be used to make one, two, or three of
the following types of payments: (1) child
support, (2) alimony or spousal support,
and (3) marital property rights distribu-
tion to a spouse (the pension). Hence,
there could be a QDRO that is used only
for child-support purposes and another
QDRO that is used only for spousal-
support purposes. Also, there could be a
QDRO that is used only to divide a
pension benefit, or a QDRO could be
drafted that provides for any combina-
tion of these three. For example,a QDRO
could be drafted that provides for child
support and the division of a pension, or
for spousal support and the division of a
pension, or for child support and spousal
support, or, finally, for child support,
spousal support, and the division of a
pension.

The problems discussed above con-

cerning child-support QDROs generally
alsoapply to QDROs for spousal support.
The most important factor is the interac-
tion of the QDRO rules and the state
family law rules regarding spousal sup-
port.

QUALIFIED MEDICAL CHILD SUPPORT
ORDERS (“QMCS05”)

Many employers limit medical cover-
age for children under their group medi-
cal plans to the biological children of
employees and to individuals who qualify
as dependents under federal or state law,
Over the years, there have been numer-
ous attempts by states to enact laws re-
quiring employers to loosen their group
medical plan eligibility requirements to
include children born out of wedlock or
children placed for adoption. These at-
tempts have been unsuccessful largely
because of the ERISA preemption over
state laws that pertain to qualified wel-
fare plans.

In the 1990’s the divorce rate in the
United States continues to increase. Fol-
lowing adivorce, many of the employees
who are not granted custody of their chil-
dren drop those children from their medi-
cal plan. Thereafter, the burden of pro-
viding medical coverage typically falls
on the custodial parent or in some cases
— if the custodian parent has limited
financial resources — the state through
its Medicaid program.

Congress, in an effort to reduce the
number of medically uninsured children
in the United States, included in the
recent tax law, the Omnibus Budget Rec-
onciliation Act of 1993 (“OBRA'93") a
provision thatrequires employers tocover
children who are otherwise ineligible to
participate in the employer’s medical
plans; this is done through the use of a
“Qualified Medical Child Support Or-
der” ("QMCSO"). OBRA 93 also au-
thorizes civil enforcement provisions
(ERISA section 502) that give states the
right to take action against medical plans
that fail to comply, gives the Department
of Labor the authority to assess a civil
penalty of $1,000 for each violation, and
amends ERISA’s preemption provisions
to conform to these new requirements.

What is a “QMCSO"? The QMCSO
provisions are found in section 609(a) of



ERISA and are modelled in large part on
the QDRO provisions. Therefore the
QMCSO provisions contain many re-
quirements which are similar to the QDRO
requirements.

AQMCSOisastate courtorder, issued
pursuant toa state domestic relations law,
that creates or recognizes the child’s right
to receive benefits for which the plan
participant is eligible under the group
medical plan. For the QMCSO to qualify
as an enforceable court order the follow-
ing information must be included:

(i) The name and last known mailing
address of the plan participant and the
name and the address of each child cov-
ered by the order,

(ii) A reasonable description of the
type of coverage to be provided by the
plan, or the manner in which such type of
coverage is to be determined.

(iii) The period of time to which the
order applies.

(iv) The name of each plan to which the
order applies.

The court cannot require a plan to
provide any type of benefit not provided
under the plan, except to the extent neces-
sary to meel the requirements of the medi-
cal child support provisions of the Social
Security Act that were added by
OBRA'93,

The QMCSO will be served on either
the employer or the agent for service of
process which is indicated in the plan’s
summary plan description. On receipt of
the order, the plan administrator must
promptly notify the plan participant and
each child covered by the order of the
receipt of the order and the plan’s proce-
dures for determining whether the order
is a QMCSO. It is up to the employer or
the plan administrator to establish rea-
sonable procedures for making this de-
termination and to administer the provi-
sion of benefits under such orders. Ac-
cording to the law, the procedures must:
(1) be in writing, (2) provide for the
prompt notification of each person speci-
fied in the medical child support order on
receipt by the plan of that order, and (3)
permit the child to designate a represen-
tative for the receipt of copies of notices
that are sent with respect to the medical
child support order.

The creation of a QMCSO is another
way that family lawyers can ensure that

medical benefits will be provided to chil-
dren who are bomn out of wedlock, are
placed for adoption, or do not reside with
the employee as aresult of adivorce, The
Department of Labor will continue to be
responsible for enforcement in this area
and in the future will provide additional
guidance to all interested parties.

SUMMARY

The proper use of QDROs can, de-
pending on state family law requirements,
constitute a solution to many of the child
support problems in the United States in
the case of participant spouses who par-
ticipate in “defined contribution™ plans
(as well as to amuch lesser extent partici-
pant spouses who participate in “defined
benefit” plans.) Depending on state fam-
ily law requirements, QDROs can also be
cffectively used to pay spousal support
obligations, Hence, family lawyers all
over the United States are encouraged to
carefully consider the use of QDROs for
both child-support and spousal-support
purposes.

Inaddition, family lawyers should bring
the new QMCSO provision to the atten-
tion of their clients when they discuss the
issuc of how medical coverage will be
provided for any children of the marriage
after the date of the divorce.

Victor B. Meyen, Attorney-at-Law,
10438 Santa Monica Blvd., Los Angeles,
California 90025, Tel. (310) 441-2241.
Mr. Meyen is a member of the New York
bar(1973)andthe California bar(1990),
with 15 years experience in employee
benefits and ERISA. He was ERISA coun-
sel for American Home Products Corpo-
ration, a Fortune 100 company located in
New York City, from 1977 to 1987. He
received a J.D. from Syracuse University
in 1972 and an LL.M. (Taxation) from
New York University Graduate School of
Law in 1973, where he was a graduate
editor of the Tax Law Review (1972-
1973).

Mark Dundee of Towers, Perrin, Los
Angeles. Towers Perrin is the second
largest employee benefits consulting firm
inthe United States and reviews approxi-
mately 5,000 QDROs each year for plan
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administrators. Mr. Dundee isthe QDRO
expert for Towers Perrin. Mr, Dundee is
a tax and ERISA attorney who received
his B.B.A Adv. Cert., Loyola Marymount
University; B.S. University of San Fran-
cisco; M.A. University of San Diego;
M.1.B,, Schiller “Heidelberg”
Universitaet (Germany); he participated
in comparative law studies ar Oxford
University (England), University of
Beijing (China) and Western University;
LL.M (Taxation), University of San Di-
ego Law School and he is completing his
Ph.D. at Pepperdine University.

Notes

VIRC Section 401(a)(13) and ERISA Section
206(d)(1) set forth the “anti-assignment rule”
which provides that no benefit under a qualified
plan canbe “assigned oralienated.” As indicated
in IRS regulation 1.401(a)-13, an assignment of
benefits includes any direct or indirect
arrangement (whether revocable or irrevocable)
whereby a party acquires from a participant or
beneficiary aright or interest enforceable against
the plan, Thus, benefits under a plan subject to
the anti-assignment rule may not be anticipated,
assigned (either at law or in equity) alienated or
subject to attachment, garnishment, levy,
execution or other legal or equitable process.
The anti-assignment provision is enforced by the
Department of Labor and the IRS,

There are, however, a number of exceptions to
this rule the most common of which are the
exceptions for federal tax levies, atax judgement
or a “qualified domestic relations order.” The
anti-assignment rule applies during the entire
time that amounts representing a participant's
benefits are held in the trust or the insurance
contract established to hold plan assets.
* Besides IRC Section 414(p), a provision almost
identical to IRC Section 414(p)is found in Section
206(d)of Title lof ERISA. 'The Title | provisions
set forth the rights and duties of plans, participants,
beneficiaries, and alternate payees and are
designed to protect the pension rights of such
employees, Hence, a lawsuit that enforces a
pension right is brought under Title 1 of ERISA.

Title 11 containg the amendments to the Internal

Revenue Code that contain the “rules” that

qualified pension, profit-sharing, and Section

401(k) plans must follow, or they may lose their

tax qualification. The QDROrules of IRC Section

414(p) arc among the many complex tax

qualification rules that may cause the plan to be

“disqualified” or lose its tax qualification if the

plan administrator does not comply with them.

Hence, plan administrators are under much

pressure to carefully comply with these tax

qualification rules. This is why plan
administrators are so careful in reviewing

QDROs,

There are not many articles on this subject,

although many seminars and speeches are given.

A good article, which highlights a number of

interesting technical issues from the perspective
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of the family lawyer who is drafting a QDRO,

eemimreni. Comments Sought on Clark

* One leading source for analyzing QDROs from
the perspective of the plan administrator is
Hamburger, Guide To Assigning and Loaning coun' COPE Pro rum
Benefit Plan Money (1992), which contains
approximately 300 pages of extensive analysis ; . _
and discussion, Since March, 1994, all parties to Domestic Relations cases in Clark County have
" See, for example, Meyen, Mistakes Family — had (0 complete a 3-5 hour program entitled “Children Cope With Divorce” offered
lz‘gwm Make In Preparing QDROs [ cite 1 by one of two private companies in cooperation with the court. Now that we have had
< [: s '1" ry unusual 1o see any discussion on the six months’ qxpcricr}tc. it seems appmprialc to invite commentary, criticism, or a
topic of using QDROs for child-support or  COMPplete review article on the subject. If anyone has any opinion on the COPE
spousal-support purposes. n fact, notthatmuch  program, please send it to the Editor.
has been written about QDROs in general.
7 Of course, this is a solution only for participants
who participate in retirement plans.
" IRC Section 414(p)}1)(B)i) provides that a

QIDRO may be prepared !:]}r “child support, BaCk lSSlles Of NFLR
alimony payments, or marital property rights to

a spouse, former spouse, child, or other $250 each

dependent of a participant ...." Index pub“shed sPring, 1993

* This is a very rough estimate, based on
conversations with other ERISA and family

lawyers. Order from Editor Marshal Willick,
19'This need not be expensive. ERISA lawyers will 330 South Third Street, Suite 960,
prepare QDROs that can be used for child- Las Vegas, NV 89101

support purposes for as little as $500.

"'This fear is not justified in view of the fact that
ERISA lawyers will prepare such QDROs for a
very low price.

1t is crystal clear that this can be done. IRC
Section 414(p)(1)}(B)i). However, there may
be state family law problems which are discussed
in this article.
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