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FOREWORD
By William S. Boyd, Executive Chairman, Boyd Gaming Corporation

W

elcome to the 2016 edition of Nevada Gaming Lawyer magazine.
I appreciate the invitation to be contributing along with great articles written
by leaders within the Nevada gaming bar. These topics highlight how the
gaming industry continues to evolve and adapt to modern advances.
Last year, Boyd Gaming Corporation celebrated 40 years in Nevada.
That means we began as a company operating legal casinos in the only
state that allowed it. Now, we are a company operating in 8 of the more
than 20 states that have commercial casino gaming. But it certainly was
an interesting beginning in those early Nevada days.

After growing up in Southern California and Hawaii, I moved to
Las Vegas with my Mom and Dad when I was 10 years old. My Dad
was a dealer. He had learned to deal on the gaming ships off the coast of
Southern California in the 1930s. Ten years after arriving in Las Vegas,
he had worked his way up through the ranks and eventually saved up
enough money to buy a 1% interest in the Sahara Hotel when it opened
in 1952. He later became a partner and owner in and served as general
manager of The Mint. That was a casino with 300 hotel rooms located
in downtown Las Vegas.
CONT. ON PAGE 3
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Although I had worked summers in high school at the
casino where my father worked, I never thought of
following in my father’s footsteps in the gaming
industry. I wanted to be a lawyer. I graduated from
the University of Nevada because there was no
UNLV at that time. However, there wasn’t a law
school located in Nevada, so, like many Nevadans at
the time, I attended a law school outside Nevada,
but in the nearby region. Some went to California,
while I decided on the University of Utah College of
Law because I had extended family living in Salt
Lake City.

After graduation, I returned to Las Vegas and after
passing the bar, started practicing law. At that
time, there were actually very few specialists in the
bar and certainly no gaming lawyers. As a lawyer, I
helped clients with a wide range of legal matters, but
many included commercial agreements, corporations,
and probate. During a majority of my 15 years in
private practice, I was a partner with Myron Leavitt,
who later went on to become a Nevada Supreme
Court Justice.

In 1961, a potential purchaser of the Eldorado casino
in Downtown Henderson hired me as his attorney.
Since it was difficult to obtain financing at the time –
i.e., banks would not loan money to someone in the
gaming business – the buyer asked if I would consider
taking stock for my legal services. My partner Jim
Brennan and I each got 5% of the stock for doing all
the legal work but my client still needed additional
investors to fund the purchase. My father agreed to
invest, as well as my Aunt and Frances Horsey, also a
Las Vegas attorney. The purchase was a success. A
few years after the acquisition, my family and I bought
out the other
investors for a nice
profit and the
Eldorado became
our first family-run
casino. In 1971,
my Dad and I
invested in the
Union Plaza where
my Dad was the
general manager
and created the
progressive concept
of having all-female
blackjack dealers.
3
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We sold our
interest in
Union Plaza
after 3 years and
formed the Boyd
Group to build
the California
Hotel just off of
Fremont Street.
That is when I
gave up the
practice of law.
Then, in 1979, the Boyd Group opened Sam’s Town
Hotel & Gambling Hall on Boulder Highway, which
has been very successful.

My father and I always operated casino gaming
openly, honestly, and fairly, in accordance with the
integrity required by Nevada’s public policy for
permitting casino gaming in this state. We knew
about those in the industry who had alleged ties to
underworld figures, but were not affected by them in
our early casino
days. This
changed in 1983,
however, when
Patty Becker, a
fellow lawyer and
then member of the
Nevada Gaming
Control Board,
called requesting a
meeting during
which she asked the
Boyd Group to
take over the gaming operations only of the Stardust
Hotel & Casino on Las Vegas Boulevard. That was
because of alleged skimming that was taking place
there. Otherwise, the resort casino would be shut
down by the Nevada Gaming Control Board.

The Boyd Group agreed to take over the Stardust
casino because there were many jobs on the line and
we felt an obligation because Nevada had been so
good to our family and our Company. The court
approved Boyd Group’s emergency intervention into
the Stardust operations, but it sure wasn’t an easy
transition. Those loyal to the owners who were
overseeing the hotel and showroom would not
accommodate any of our casino guests with
complimentaries. The showroom was always sold out!

But we never faltered and, after about 16 months, the
Stardust owners had lost all of their appeals and
agreed to sell both the Stardust and the Fremont
downtown to the Boyd Group.

From our longstanding roots in the Nevada casino
industry, the Boyd Group continued its expansion as
commercial gaming expanded within the United
States. In 1993, we became the public company
Boyd Gaming Corporation and began entering into
the market of 7 other casino jurisdictions. Meanwhile,
gaming law became a specialty practice and the
Gaming Law Section of the Nevada State Bar has
successfully supported the casino industry now for many years. Both Boyd Gaming Corporation and I appreciate
the efforts of the Gaming Law Section and its members, especially for the scholarships it has funded over the years
at the William S. Boyd School of Law at UNLV – indirectly through its annual charitable golf tournaments from
2001-2012 that raised over $330,000 in scholarships and more recently its establishment of the “Gaming Law
Section Scholarship” for students in the LL.M program for Gaming Law and Regulation.
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In Memory of Melanie Kushnir...
Melanie was the voice for those who were unable to be heard and
doorway to our judiciary to ensure our laws were for all of us and
not the few. She was instrumental in creating the
Gaming Law Section’s Pro Bono Program for Gaming
Employees. Her advocacy, passion and smile will be missed.
Thank you Melanie.

If you would like to make a donation to the Legal Aid Center of Southern
Nevada in Melanie’s honor, please go to http://www.lacsn.org.
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REVIEW:
The Year in

GLS UPDATE
By Jeff Rodefer

Welcome to the 2016 edition of the Nevada Gaming Lawyer. The Gaming
Law Section has had a full agenda this year that was both exciting and
somewhat hectic at times . . . The GLS held three CLEs and also sponsored
three others events, funded new scholarships for the William S. Boyd School
of Law’s LL.M in Gaming Law and Regulation, and published the first
edition of the Nevada Gaming Law Practice and Procedure Manual. In
addition, Sean McGuinness left the Executive Committee after nine years of
service and Jaime K. Black, Senior Research Analyst with the Nevada
Gaming Control Board was appointed. Sean’s contributions to the Gaming
Law Conference, this publication and our Gaming Law Scholarship Golf
Tournament over the years is greatly appreciated.

Keynote Speaker Juan C. Zarate,
Chairman and Co-Founder,
Financial Integrity Network
and Senior National Security
Analyst, CBS News (book
signing "Treasury's War: The
Unleashing of a New Era of
Financial Warfare")

May 17th, the GLS held the 2016 BSA Conference at the South
Point Hotel and Casino with sponsorships from Casino Essentials, Everi,
the American Gaming Association, UNLV’s International Gaming Institute,
ACAMS (Association of Certified Anti-Money Laundering Specialists),
Ernst & Young, FinScan, NCC (National Cred-A-Chek, Inc.),
PricewaterhouseCoopers and Thomson
Reuters. The conference drew nearly
400 attendees from across the country.
The event kicked off with a keynote
opening address by Chris Warrener,
Deputy Assistant Director of Criminal
Investigations with the FBI in
Washington, D.C. Juan C. Zarate,
Chairman and Co-Founder of the
Financial Integrity Network and a Senior
National Security Analyst for CBS News
in New York provided the keynote lunch
address. The featured panels included
“Know Your Customer & Source of
Wealth: Challenge of Third Party
Transactions & Foreign Patrons,” “What Data Analytics Should the
Casino Use?,” “AGA’s Revised Best Practices: Implementing the
CONT. ON PAGE 9
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Recommendations,” “FAFT
Mutual Evaluation & Politically
Exposed Persons-Foreign and
Domestic,” “Case Studies: Recent
Enforcement Actions & Why they
Matter to Your Casino,” and
“FinCEN Enforcement Process:
SAR Violations & Why Casinos
Are Missing Them?”

Jim Dowling,
Managing Director,
Dowling Advisory Group,
Paul Camacho,
VP of AML Compliance,
Station Casinos, LLC
and Jeff Silver, Esq.

The success of the event is due, in
large part, to the contributions of
Jim Dowling of the Dowling
Advisory Group in Pasadena,
California, Kevin Rosenberg,
Chairman of the Government
Investigations & White Collar
Crime Litigation Group at the Los
Angeles law firm of Goldberg,
Lowenstein and Weatherwax,
LLP, Stephanie Hirsch and
Marchelle Hedrick of the State Bar
of Nevada’s CLE Department,
Elizabeth Cronan with the AGA,
Dr. Bo Bernhard, Executive Director of the International Gaming Institute,
Kacy Drury, Senior Vice President of Administration with Everi and Mindy
Letourneau of Casino Essentials. The 2017 BSA Conference is already in
the planning stages.

(L-R) Stephanie Budnyk, Director of Regulatory Compliance,
Rivers Casino and Raymond E. Dillion,IRS-BSA Acting
Casino Group Manager, AML Program

The pro bono program, under the leadership of
Scott Scherer, continues to grow as it assists
indigent applicants seeking to appeal objections to
their gaming employee registrations. Nevada
Gaming Control Board Member Shawn Reid has
ensured that the Board’s objection letters provide
applicants with information about the GLS’ pro
9
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(L-R) Dr. Bo Bernhard, Ph.D.,
Executive Director,
International Gaming
Institute, UNLV,
Juan C. Zarate and
Peter C. Bernhard,
Former Chairman,
Nevada Gaming Commission.

Jason Carmen, IRS-BSA Casino Group Manager and
Gregory Lisa, Chief-MSB & Casinos Section,
Enforcement Division, FinCEN

bono service. Among those taking on cases the past
twelve months, included Jennifer Roberts and Jeffrey
A. Silver. It is important to note that this program’s
success is product of the enthusiasm and guidance of
Melanie Kushnir, Executive Director of the Legal
Center of Southern Nevada. Melanie’s passion for
helping others was remarkable. Although she was

with us far too briefly, she left an inedible mark on
our community and state.

In June, with Vice Chairman Greg Giordano’s
oversight and coordination, the GLS published
the Nevada Gaming Law Practice and
Procedure Manual, a first-of-its-kind reference
and research guide for gaming and non-gaming
practitioners. It features 18 chapters written by
various gaming lawyers and regulators in such areas
as licensing, corporations and other business entities,
financings and restructurings, transfers of interest,
race books and sports pools, compliance reporting,
gaming debt collection and patron disputes,
regulation of third parties, disciplinary actions,
accounting and audits, gaming taxes and fees,
lotteries and promotions, internet and interactive
gaming systems, publicly traded companies and
private equity, gaming employees, gaming devices
and related systems, cashless wagering and
associated equipment and the List of Excluded
Persons and doing business with denied applicants.
Special thank you to Mark Lerner for assisting with
the final proofreading and edits and Jenni Smith,
Publications Manager with the State Bar of
Nevada. The Manual is available for purchase
online (at http://sbn.peachnewmedia.com/
store/seminar/seminar.php?seminar=72633) in
either a digital format or hardcopy/digital bundle
with discounts for GLS members. For more
information about the Manual, see the ad on page 7.

This past August, the GLS held a joint
3-hour CLE with the Entertainment Law
Section entitled The Intersection of
Entertainment and Gaming. The
conference addressed the “Live Entertainment
Tax,” “Music Licensing, Audits and Cover
Bands,” and “Entertainment Contracts and
Publicity Rights.”

On November 6, 2015, the 2015 Gaming
Law Conference was held at Red Rock
Casino Resort Spa with keynote speaker,
Timothy J. Wilmott, CEO, President and
Director of Penn National Gaming, Inc. The
conference drew approximately 160 attendees. The
event started with Daniel W. Hamilton, Dean of the
William S. Boyd School of Law at UNLV
providing an update on the new LL.M in Gaming
Law and Regulation program. The panels included
discussions on “Information Risk Management:
Providing Effective Counsel to Your Company,”

“2015 Legislative Update on Gaming,” “Gaming
Enforcement Issues,” “Regulators Roundtable,” and
two hours of ethics with Stuart Tiecher, Esq., the
CLE Performer who entertained and enlightened
the attendees with “The Fear Factor: How Good
Lawyers Get Into Bad Trouble.”

The 2016 Gaming Law Conference will be
held on Friday, November 4th at Red Rock
Casino Resort. In its 15th year, the conference
promises to again bring together leading experts to
discuss many of the topical issues facing the industry
and the practice of gaming law. The conference will
provide three hours of general CLE credit, 2 hours
of ethics and one hour of substance abuse credits.
The panels will include the popular “Regulators
Roundtable” with Dr. Tony Alamo, Chairman of
the Nevada Gaming Commission and A.G. Burnett,
Chairman of the Nevada Gaming Control Board,
“Problem Gambling,” “eSports,” “Pre-Paid
Accounts,” and an ethics presentation that ties to
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at the Red Rock Casino Resort. The mixer will be free
to those registering for the conference who RSVP by
October 26th. Online registrations are available for this
event at http://nvbar.org/cle/liveseminars. For more
information about the conference and its lineup of
speakers, please review the full-page ad inside the back
cover of this issue.

the ever increasing concerns about cybersecurity.
New this year will be a mixer, “Meet Your
Regulators: Past and Present” to be held the night
before on November 3rd in the T-Bones Chophouse

The GLS has continued its long partnership
with the William S. Boyd School of Law by
sponsoring the Robert D. Faiss Lecture Series
featuring Gavin Isaacs, CEO of Scientific Games
and the Frank A. Schreck Gaming Law Moot
Court Competition. In addition, the GLS was also
a sponsor of the Global Gaming Women’s
“The Power of Technology” conference.
Finally, the GLS proudly funded
$40,000 in scholarships to be
awarded over a four-period
between 2016 through 2019 in
the LL.M Gaming Law and
Regulation program. Two
students, as selected by the law
school, will each receive a $5,000
“Gaming Law Scholarship.” For
more information, please read Brian
Wall’s article in this issue on page 12.
As always, we want your feedback.
If you would like to speak at a
conference or write an article, or
have suggestions for events or
publications, please contact
Lori Wolk, Programs &
Services Manager for the State
Bar of Nevada.

On behalf of the Executive
Committee, we hope that you
enjoy this year’s issue of the
Nevada Gaming Lawyer.
11
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Jeff Rodefer is the General Counsel and Chief Compliance Officer for Golden
Entertainment, Inc. (NASDAQ: GDEN). He previously served in the Gaming
Division of the Nevada Attorney General’s Office and as Vice President of Legal
Affairs for Boyd Gaming Corporation (NYSE: BYD). He serves as a Trustee for the
University of Nevada, Reno Foundation and as a member of the William S. Boyd
School of Law’s Gaming Law Advisory Board. He has been Chairman of the State
Bar of Nevada’s Gaming Law Section since 2000.

Boyd School of Law
LL.M. in Gaming Law and Regulation:

2016 GLS
Scholarship Recipients
By Brian Wall

The Gaming Law Section of the Nevada State Bar and the William S. Boyd School of Law are pleased to announce
that Joseph McKay and Steven Brody are this year’s recipients of the Gaming Law Section scholarships. Both
students will begin the LL.M. program in Gaming Law and Regulation at Boyd in August 2016.
Daniel W. Hamilton, Dean of the Boyd School of Law, noted that the law school “has been fortunate to attract very
talented candidates for admission to the gaming law program. Our LL.M. students study under some of the most
well-recognized and experienced gaming attorneys in the world. The generosity of the State Bar’s Gaming Law
Section helps us ensure that strong candidates have the opportunity to enroll in the gaming law program.”

Joseph McKay earned his
J.D. from the University
of Maryland’s Francis
King Carey School of
Law; he has a master’s
degree from the
University of Maryland
and an undergraduate
degree from Cornell.
McKay will pursue his
LL.M. while studying for
a Ph.D. in Hospitality
Administration from
UNLV’s William F.
Harrah College of Hotel
Administration. He
hopes to become a
professor focusing on the
intersection of gaming
and hospitality.

Steven Brody earned his
J.D. from Rutgers
University School of Law
and his undergraduate
degree from The College
of New Jersey. Mr.
Brody is particularly
interested in the
emergence of gaming in
Cuba, and hopes to use
his expertise to contribute
to the development of the
Cuban gaming market.

LL.M. students at Boyd enroll in
classes taught by leading gaming law
practitioners. The program combines
classroom instruction with practical
experience through externships and
job shadowing opportunities. The
program graduated its first class in
May 2015. Graduates of the
program practice gaming law in
places as diverse as Genova Burns in
Atlantic City and William Hill in
Las Vegas.

Brian Wall is Director of Graduate Programs at the
William S. Boyd School of Law. He earned his J.D. from
The College of William and Mary and Ph.D. from The
University of Edinburgh. Among other responsibilities at
Boyd, he oversees the administration of the LL.M. in
Gaming Law and Regulation.
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The
Stardust
Skim
By Paul A. Bible
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In the early morning hours of December 5, 1983,
agents of the State Gaming Control Board (“Board”)
began twenty-four hour surveillance of the Stardust
Resort and Casino (“Stardust”) which was located on
the Las Vegas Strip. The Board action followed the
issuance, pursuant to NRS 463.311, of a December 4,
1983 Ex Parte Emergency Order by the Nevada
Gaming Commission (the “Commission”), suspending
all gaming licenses at the Stardust, effective on the
appointment of a supervisor to manage the Stardust
pursuant to NRS 463B. This was the first occasion
the Commission had used the supervisor or the
emergency order statutes which were enacted in 1979
and 1983, respectively. The Commission action was
initiated after the Board filed a Complaint against the
Stardust, its owner (“Owner”), general manager
(“Manager”), Trans-Sterling, Inc. and Karat, Inc.
(collectively, “Trans-Sterling”) to revoke their gaming
licenses. The Board also filed an Ex Parte Application
for an Emergency Order of Suspension.
The events which caused the Board’s action against the
Stardust began in 1982 when the FBI unsealed
affidavits alleging “skimming” (or the unlawful removal
of casino revenue) at the Stardust. The affidavits
identified the casino manager and assistant casino
manager as “chief mechanics” of the skim.

The Board conducted its own investigation by having its
agents examine all the Stardust’s fill and credit records
for a substantial part of 1982. The agents noticed
patterns which occurred during swing shift on specific
days during the first two weeks of each month when four
Stardust employees were always working together. This
pattern suggested that bogus fill slips were being
generated and never delivered to the appropriate game.
Board agents also surreptitiously conducted surveillance

of certain table games to determine if the chip fills to the
games matched the fill slips in the drop boxes. On
many occasions, there was no match, but the cage was

in balance, which led the Board agents to conclude that
money in the amount of the bogus fill slips was being
removed from the cage. Board agents also conducted
separate Investigative Hearings with the Owner and the
Manager pursuant to NRS 463.110(4). At the
hearings, the agents described the skim and identified
the four Stardust employees who they believed were
responsible. Following the hearings, the Board agents
returned to the Stardust to conduct further investigation
and discovered that the skim was continuing. This led
to a joint state-federal investigation on December 2,
1983 which caused the Board to file an amended
complaint to add the activity on December 2, 1983 to
its charges.

A supervisor to manage the Stardust was not
appointed until several days after the Commission’s
Emergency Order. As soon as the appointment was
made by the Clark County District Court, TransSterling immediately challenged the Order Appointing
Receiver by filing a Petition for a Writ Prohibition with

the Nevada Supreme Court. The Supreme Court held
an extraordinary evening session on December 13,
1983 where it suggested the Commission should hold a
hearing to allow the Stardust to challenge the
Emergency Order of Suspension. On December 14,
1983 the Commission set a hearing for December 15,
1983 on its Emergency Order. The Commission also
permitted the Stardust to conduct discovery. Over a
three-day perion on December 15, 19 and 20, the
Commission heard ten witnesses and reviewed sixty
exhibits at the hearing on the Emergency Order of
Suspension. At the conclusion of the hearing, the
Commission upheld its Emergency Order and set a
date for commencement of the hearing on the Board’s
amended complaint. Prior to that hearing, all parties
signed a Stipulated Settlement Agreement
(“Settlement”) which involved all of the casino
NEVADA GAMING LAWYER | SEPTEMBER 2016
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properties owned or leased by Trans-Sterling, including
the Fremont and The Sundance which were located in
downtown Las Vegas. In addition to providing for the
revocation of all licenses and imposition of a $3 million
fine, the Settlement provided that the Trans-Sterling
parties waived their legal rights, including their right to
appeal. In addition, per the terms of the Settlement, the
Trans-Sterling parties did not admit any liability, the
supervisor remained in place at the Stardust and the
revocation of all licenses were stayed for a specific period
of time to allow all properties to continue to operate while
the properties were marketed and sold. If the properties
were not sold by the end of the stay, all gaming licenses
were revoked.
During a special telephone conference call meeting of
the Commission to approve the Settlement, the Owner
and Manager testified as follows:
CHAIRMAN BIBLE: Thank you. I’d like to
ask you a series of questions relating to the
stipulation, and as I indicated earlier,
Mr. [Owner], would you answer first, and
Mr. Manager second, please?

First of all, I want to ask each of you whether or not
you entered into this stipulation and agreement
voluntarily and of your own free will.

MR. [OWNER]: This is Mr. [Owner]. Yes.
CHAIRMAN BIBLE: Mr. [Manager].
MR. [MANAGER]: Yes.

CHAIRMAN BIBLE: Thank you. And I want
to have each of you represent to this Commission
and for purposes of the record that you entered into
this stipulation without coercion or duress.

MR. [ATTORNEY]: Do you want them to state
those words, Mr. Chairman?

CHAIRMAN BIBLE: Just an answer yes or no
will be satisfactory.
MR.[ OWNER]: This is Mr. [Owner]. Yes.
CHAIRMAN BIBLE: Thank you.

MR. MANAGER: Under the
circumstances, yes.

(Note: The author has redacted the names of the
Owner, the Manager and their attorney.)
15
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Further , they were also asked about each provision
of the Settlement, to which they each responded that
they understood the same. When they requested the
Commission to approve the Settlement, the
Commission complied.

In May 1983, Trans-Sterling terminated its interest in
the Sundance Hotel and Casino, Inc. On July 9, 1983,
Trans-Sterling served a Notice of Rescission of Settlement
and demand for statutory hearing. The next day,
Trans-Sterling filed suit in Nevada Federal District Court
against all the members of the Board and Commission in
their individual and representative capacities, under 42
U.S.C. Sec. 1983, alleging they were coerced into signing
the Settlement. Trans-Sterling also asked the court for a
temporary restraining order and a preliminary injunction to
enjoin enforcement of the Settlement. This motion was
denied on July 24,1983 by an order which concluded that
Trans-Sterling could not prevail on the merits of its
complaint against the Board and Commission. On July 15,
1985, the district court issued an unpublished opinion
dismissing the Trans-Sterling complaint which was
affirmed on September 30, 1986 by the Ninth Circuit
Court of Appeals in Trans-Sterling, et al. v. Paul A.
Bible, et al., 804 F.2d 525 (1986).
During the pendency of the federal court litigation, the
supervisor managing the Stardust was also appointed to
operate the Fremont Hotel & Casino. Not surprisingly,
both casinos made a profit while being managed by the
supervisor, which, subject to deductions required by
Regulation 17.060, it was required to distribute to the
Owner pursuant to the former NRS 463B.200. This
distribution of earnings continued until the supervisor
sold the Fremont and Stardust as provided in the
supervisor statute. In 1985, the legislature amended
NRS 463B.200 to restrict distribution of earnings to
the reasonable rental value of the property under the
management of a supervisor with any excess earnings
to be paid to the State General Fund.

This article has been prepared to create a road map for
future Boards and Commissions to use in the event they
are required to use the extraordinary powers of the
Commission to revoke gaming licenses ex parte in an
emergency and to appoint a supervisor to manage gaming
properties to avoid unnecessary financial hardship to the
residents of the community in which they are located.

Paul Bible served as Chairman of the Nevada Gaming Commission from April
1983 until February 1987. Mr. Bible currently practices law in Reno, Nevada.

The Future of Daily
Fantasy Sports and
eSports in Nevada
By Scott Scherer

“Nevada has a vital
interest in ensuring that
it remains a leader in
the best policies,
practices, and
regulations, while
continuing to grow as
new technologies
emerge in the gaming
industry and public
demand develops”

In January of 2016, Governor Brian Sandoval announced that
he was reconvening the Nevada Gaming Policy Committee
(“Committee”) to consider various topics relating to Nevada’s
gaming industry, primarily daily fantasy sports (“DFS”) and
wagering on eSports.1 In Executive Order 2016-01,
Governor Sandoval stated that “Nevada has a vital interest in
ensuring that it remains a leader in the best policies, practices,
and regulations, while continuing to grow as new technologies
emerge in the gaming industry and public demand develops”
and that “[t]he Committee shall gather information, engage in
discussion, and provide recommendations on what is the best
policy for Nevada’s gaming future … .”2
As of this writing, the Committee has held two meetings, on
March 7, 2016 and on May 13, 2016. A third meeting is
scheduled for August 23, 2016, and a fourth meeting is
planned, likely in September or October of 2016.

CONT. ON PAGE 15
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At the final meeting, the Committee will make
recommendations regarding any policy changes that the
members of the Committee believe will benefit the State
of Nevada and its gaming industry. Those
recommendations may include potential changes to the
Nevada Gaming Control Act (the “Act”) or other state
laws for consideration by the Nevada Legislature
during its 2017 session, as well as possible changes to
regulations, technical standards or policies that might
be adopted by the Nevada Gaming Control Board
(“Board”) and Nevada Gaming Commission
(“Commission”). The recommendations of the
Committee are likely to form a significant part of the
gaming agenda during the 2017 Legislative Session.

limited exceptions, the Federal Wire Act4 prohibits a
person in the business of betting or wagering from
transmitting bets or wagers or information assisting the
placement of bets or wagers “on any sporting event or
contest” across state lines. Moreover, the Professional
and Amateur Sports Protection Act (“PASPA”)
prohibits most states (other than Delaware, Oregon,
Montana and Nevada) from authorizing or sanctioning
sports betting.5 The prohibition includes betting on
“the performances of … [amateur or professional]
athletes in … [one or more competitive] games.”6 If
DFS is sports betting, and requires a sports pool
license, existing federal laws would make it extremely
difficult for DFS operators to achieve a national market
of liquidity and volume of play necessary to make their
operations profitable.
These are a few of the reasons that the major DFS
operators have lobbied legislatures across the country
seeking a form of regulation that recognizes DFS as a
product that is distinct from sports betting. While bills
have failed in many jurisdictions, the DFS operators
have achieved some significant legislative victories in
recent months, including bills legalizing and regulating
DFS in Colorado7, Virginia8, Indiana9, Missouri10,
Tennessee11, and Mississippi12.

DFS
With regard to DFS, the Board, with the advice of the
Nevada Attorney General’s Office, determined that
DFS as a business constituted a “gambling game” and
a “sports pool” under the Act. Therefore, DFS is
legal in Nevada, but sports pool licenses are required.3
Under the Act as currently written, they could not have
reached any other conclusion.

The Act’s definition of “sports pool” is “the business of
accepting wagers on sporting events or other events by
any system or method of wagering.” There is no
requirement that the outcome be determined primarily
by chance, so the argument that DFS is a game of skill
had no impact on the analysis. Additionally, since the
definition encompasses wagers on both “sporting
events” and “other events,” DFS is included even if the
events involved are not “sporting events.”

Whether DFS is considered a sporting event is,
however, critical to the economic model for DFS. With
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A bill has passed both houses of the New York
Legislature and is awaiting action by Governor
Cuomo.13 The California Assembly overwhelmingly
adopted a bill to legalize and regulate DFS, but as of
this writing, the bill14 has not been approved by the
California Senate.

Legal opinions in Kansas, Maryland, Rhode Island
and Massachusetts have determined that DFS is legal
under state law. In addition to determining that DFS
is permissible under state law, the Massachusetts
Attorney General promulgated regulations similar to
many of the bills that have passed to provide certain
consumer protections.

There are now at least nine states in which DFS is
expressly legal (10 if you include the ability for a DFS
operator to obtain a sports pool license in Nevada). If
the New York and California bills are enacted (and
with only the Governor’s approval needed in New York
and only one “no” vote in the California Assembly, the
odds appear to favor final approval), they will bring the
number to 11, including two of the largest states in
terms of population. Barring a significant scandal, it
seems reasonable to assume that other states will

follow in 2017. A number of other states have taken
no action either to approve and regulate DFS, or to
prohibit DFS altogether.

Nevada lacks sufficient population to be a major
player in the DFS debate. Nevada’s influence is
based upon its reputation as the “gold standard” of
gaming regulation. The Committee will need to
decide whether it is in the best interests of the State
and its gaming industry to insist upon regulation of
DFS as a “sports pool,” or whether some form of
alternative regulation will allow Nevada to play a
more significant role in the DFS debate and best
serve the people of the State. In either case, expect
DFS to be a significant issue in the next session of the
Nevada Legislature.

eSports
For those who are not familiar with the term,
“eSports” involves professional video game players
competing in video game tournaments for prizes,
typically cash prizes. The numbers of people
participating in and more importantly, watching
these events is staggering. Tens of thousands of
spectators are attending the major tournaments
(including one held in Las Vegas) and millions are
streaming them live online. There is now a
dedicated eSports program on satellite radio. One
Las Vegas casino has opened an eSports lounge,
and others are considering how they can market to
eSports aficionados.

At the May 13, 2016 Committee meeting, there were
presentations regarding eSports and substantial
discussion among the Committee members.
According to the presentations, at least one sports
book has requested approval to accept wagers on

eSports as an “other event,” pursuant to Regulation
22.120. Based on testimony to the Committee by
one eSports professional, describing the training
regimen and diet necessary to maintain his stamina
and focus throughout a tournament, the Committee
discussed whether eSports might qualify as a
“sporting event” rather than an “other event.”

This is an important distinction. If eSports are
“sporting events,” then no approval is required for
sports books to accept wagers on those events under
Regulation 22.120. Sports books who are concerned
about setting accurate lines can accept pari-mutuel
wagers pursuant to Chapter 464 of the Nevada
Revised Statutes.

One issue that spans both eSports and skill-based
gaming devices is the extent to which gaming device
manufacturers might offer special versions of popular
video games on the casino floor, rather than in the
sports book, whereby players would be allowed to
wager against the house or against each other on the
outcomes of those games.

The Committee is likely to engage in significant
discussion about these and other issues related to
eSports to determine whether any changes to the
statutes or regulations are desirable to promote both
the security and popularity of eSports and eSports
wagering in Nevada. As with DFS, the Committee’s
recommendations with regard to eSports will likely
become an important topic during the 2017 Session
of the Nevada Legislature.

Skill-Based Games and
Interactive Gaming
In addition to DFS and eSports, the Committee will
also consider issues related to skill-based and interactive
gaming. Since Nevada has already enacted statutes
NEVADA GAMING LAWYER | SEPTEMBER 2016
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relating to these topics, any recommended
changes are likely to be incremental rather
than revolutionary, but may nevertheless have
significant impacts on Nevada’s gaming
industry. Existing statutes governing these
topics already give the Board and
Commission significant discretion, therefore
changes to current regulations or technical
standards will likely be sufficient and
legislative action will not be absolutely
necessary. To the extent that the Committee’s
recommendations involve a significant change
in current state policy, however, it may be
prudent to seek legislative ratification of those
policy changes.

Scott Scherer is a partner in the law firm of Holland & Hart,
practicing primarily in the area of administrative law with special
emphasis on gaming regulatory matters and legislative affairs.
Scott previously served in the Gaming Division of the Attorney
General’s Office, as Executive Director of Corporate Development
for IGT, General Counsel and Chief of Staff to Governor Kenny C.
Guinn, a member of both the Nevada Assembly and of the
Nevada Gaming Control Board.
1

While eSports was not specifically listed in the original Executive
Order reconvening the Committee, it has emerged as a significant
topic of discussion. Other topics include interactive gaming and
skill-based games.
2
State of Nevada, Executive Department, Executive Order 2016-01
(January 15, 2016).
3
On June 23, 2016, the Commission granted a license as an offtrack pari-mutuel sports systems operator to a company that
expressed its desire to offer a form of DFS in Nevada.
4
18 U.S.C. § 1084.
5
Enforcement of PASPA has consisted primarily of court orders
issued in response to litigation by the NCAA or major sports
leagues. Many of the bills that have passed exclude collegiate
sports, while some of the major sports leagues have invested in
DFS operators, reducing incentives for the typical players to
enforce PASPA.
6
28 U.S.C. § 3702.
7
H 16-1404
8
S 646.
9
S 339.
10
H 1941.
11
SB 2109, HB 2105.
12
S 2541. Legalization in Mississippi is for one year while a task
force studies the issue.
13
S 8153.
14
A 1437.

19

NEVADA GAMING LAWYER | SEPTEMBER 2016

By Michael Somps

Nevada Gaming
Licensees and the

Disciplinary
Process

A newspaper headline reads: “Nevada
regulators approve $1,000,000 fine
against Nevada gaming licensee.”
This sort of newspaper headline occurs
from time to time and offers the public
a small glimpse of the important work
the Nevada Gaming Control Board
(Board) and the Nevada Gaming
Commission (Commission) do on
behalf of the State of Nevada with the
assistance of the Nevada Attorney
General and his deputies. Some may
be curious when they see such
headlines as to how the disciplinary
process works in the gaming world and
what occurs behind the scenes to lead
to perhaps an eye-grabbing headline.
This article is meant to shed some light
on that process and the role of the
Nevada Attorney General’s Office.
Pursuant to NRS 463.1405, the Board:
[S]hall continue to observe the
conduct of all licensees and
other persons having a material
involvement directly or
indirectly with a licensed
gaming operation or registered
holding company to ensure that
licenses are not issued or held
by, nor is there any material
involvement directly or
indirectly with a licensed
gaming operation or registered
holding company by unqualified,
disqualified or unsuitable
persons, or persons whose
operations are conducted in an
unsuitable manner or in
unsuitable or prohibited places
or locations.

As part of fulfilling this mandate, the
Board sometimes discovers a gaming
law violation, typically by a gaming
licensee, and has discretion on how it
chooses to proceed. The Board’s
options, assuming it decides to take
some action, are generally the
following: 1) issue a “violation letter;”
2) issue an Order to Show Cause; or
3) file a complaint. Depending on the
CONT. ON PAGE 21
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action the Board chooses to take, the Nevada
Attorney General, through the Gaming Division,
provides varying levels of support, advice, and
advocacy consistent with NRS 463.0199.

Violation Letter

Of the three options available to the Board when
choosing how to address a gaming law violation,
issuing a violation letter is reserved for violations
determined to be on the low-end of the severity scale.
A violation letter is also relatively informal and
typically does not lead to any more punitive actions.

As part of the process of issuing a violation letter, the
Board’s staff drafts and sends the letter. The
assistance of the Gaming Division is typically not
sought and is not required. In fact, the Gaming
Division typically is not aware when a violation letter
is issued. However, the issuance of a violation letter
and any response to the violation letter may be an
important consideration for the Gaming Division if
the Board determines that an Order to Show Cause
or the filing of a complaint is necessary to address a
subsequent and perhaps similar gaming law violation
by a gaming licensee.

Commission. An OSC may also call on the gaming
licensee to address specific areas of concern or
respond to specific questions.

A gaming licensee who receives an OSC is expected
to respond as directed within the time frame specified,
which is typically 20 days. Upon receipt of a
response to an OSC, the assigned deputy from the
Gaming Division reviews that response, analyzes the
matter, and provides a recommendation to the Board
on how to proceed. Options available to the Board
upon receipt of a response to an OSC include
requesting additional information, accepting the
response to the OSC, or filing a complaint with
the Commission.

There is no direct reference to an OSC found within
the Gaming Control Act or the regulations of the
Commission. However, the Board’s authority to issue
an OSC is easily found within various provisions of
NRS chapter 463 that give the Board broad reaching
powers to regulate the gaming industry and request
information. The OSC is a tool that has historically
been used by the Board as a mid-level form of
discipline, something short of a complaint, which puts
a gaming licensee on notice of their violations and
gives them an opportunity to take ameliorative action.
In keeping with the title of the document, an OSC
also allows the Board to assess the viability of alleged
violations before deciding whether to initiate more
formal disciplinary proceedings. Unless an OSC is
referenced by the Board in future disciplinary
proceedings, it is not made public and the information
provided in response to an OSC is kept confidential
by the Board in accordance with NRS 463.120.

Order to Show Cause

The second option available to the Board to address a
gaming law violation is what is known as an Order to
Show Cause or “OSC” and is considered a more
formal type of action taken by the Board compared to
a violation letter. A gaming licensee who has engaged
in some unsuitable activity may receive an OSC.

An OSC is a document prepared by a Gaming
Division deputy at the request of a Board member or
Board Division chief. To actually be issued, it
requires the signatures of at least two of the three
Board members. An OSC sets forth the facts giving
rise to its issuance, what gaming law provisions were
allegedly violated, and directs the gaming licensee
receiving it to respond in writing to the Board to show
cause why a complaint should not be filed with the
21
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Disciplinary Complaint

When circumstances warrant, the Board’s third
option to address a gaming law violation is to initiate
a hearing before the Commission by filing a complaint
against the culpable gaming licensee. A filed

complaint is a public document and the Board’s
power to initiate such proceedings is found in NRS
463.310. Further, pursuant to NRS 463.0199, the
Board must be represented by the Attorney General
and his deputies in those proceedings. Thus, when
the Board determines that a complaint is necessary, a
deputy from the Gaming Division is assigned to
review the evidence, draft the complaint in accordance
with NRS 463.312(1), and represent the Board in
prosecuting the complaint.

Once a complaint is drafted and at least two of the
Board members are satisfied with its content, the
Board members make a decision on how to proceed.
The Board can either share the draft complaint with
the named gaming licensee prior to the actual filing of
the complaint or the Board can proceed directly to file
the complaint with the Commission. Often, the
Board chooses to share its draft complaint prior to
filing because the circumstances support exploring
potential settlement with the gaming licensee.
Alternatively, the circumstances may convince the
Board that the immediate filing of the complaint
is necessary.

If the Board decides to share its draft complaint, the
assigned deputy attorney general initiates contact with
the gaming licensee or its counsel and provides the
draft complaint to them, which often results in
settlement discussions. On behalf of the Board, the
assigned deputy attorney general stewards those
settlement discussions. Settlements of Board
complaints normally involve the imposition of a
monetary fine and/or conditions attached to the
gaming license, but settlements can take many forms.
If a settlement cannot be reached between the parties
prior to filing the complaint, the Board can proceed to
file the complaint with the Commission. However, if
a settlement is negotiated, the complaint is then filed
contemporaneously with the submission to the
Commission of a proposed settlement in a document
known as a stipulation for settlement and order. The
Commission must approve any proposed settlement
between the Board and a gaming licensee. Thus, the
matter is scheduled for consideration and heard by the
Commission at a regularly scheduled meeting.

While the ability to settle a complaint will remain an
option, the provisions of NRS 463.312(2)–(4) come
into play in those circumstances where the Board files
a complaint without a settlement. The complaint is
served on the gaming licensee by the Commission
and, once the complaint is served, the gaming licensee
has 20 days to answer. Failure to answer the
complaint constitutes an admission of all of the

alleged facts. Also, after an answer is received by it,
the Commission sets the time and place for a hearing.

All proceedings leading up to and including a hearing
before the Commission are governed by NRS
463.310-.3145 and Commission Regulation 7.
Therefore, those provisions should be reviewed and
followed by counsel representing a gaming licensee in
a disciplinary proceeding. At the conclusion of a
hearing, the Commission will render a decision and,
assuming the Commission concludes that the gaming
licensee committed gaming law violations, the
Commission has the authority to impose a broad
range of discipline. Pursuant to NRS 463.310(4),
the Commission may, among others, limit, condition,
suspend, revoke and/or fine the gaming licensee.

Finally, upon the conclusion of the hearing before
the Commission, any person aggrieved by that
decision may obtain judicial review and the
provisions of NRS 463.315-.318 apply. Again,
throughout the disciplinary process and any
subsequent judicial review, the Board is represented
by a deputy attorney general.

Conclusion

Holding a gaming license in Nevada is a privilege
and the vast majority of Nevada gaming licensees treat
it as such. However, occasionally a gaming licensee
either intentionally or negligently engages in
unsuitable activity and the Board is obligated to
exercise its regulatory authority by taking some
disciplinary action against the gaming licensee. That
disciplinary action may be in the form of a violation
letter, an OSC, or a complaint. Throughout, the
Gaming Division of the Nevada Attorney General’s
Office offers its advice, guidance, and representation.
Michael Somps is a Senior Deputy Attorney General in the Gaming Division of
the Nevada Attorney General's Office. He has been with the Attorney
General's Office for 17 years and is a graduate of Lewis & Clark School of Law
in Portland, Oregon.
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GAMING IN THE COURTS:
Key Decisions from Nevada
By Jennifer Roberts

Gaming law is one of those niche practice areas that requires specialized
knowledge about the regulatory system in Nevada. What also makes it unique is
that it is one of those areas of law with little case law to serve as guidance. In other
words, gaming cases just don’t appear that frequently within the court system. However,
in Nevada, there have been several key court decisions over the years that have really shaped
the gaming legal field into what it is today. This article will provide a brief synopsis some of
those key rulings. As with any list, there may be some important precedent that is not included,
but such an absence certainly does not diminish its role in shaping gaming law.
Nevada Tax Commission v. Hicks, 73 Nev.
115, 310 P.2d 852 (1957). Nevada legalized
gaming in 1931 and was the only state to have legal
commercial casino gaming until New Jersey permitted
casinos in Atlantic City in 1976.1 The Nevada
Gaming Control Board (the “Board”) was created in
1955, while the Nevada Gaming Commission was
created in 1959. The Nevada Tax Commission
oversaw gaming regulation and licensing before the
Nevada Gaming Commission came into existence.
23
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In this case, the Nevada Tax Commission suspended
the gaming license of Hicks and another particularly
because Hicks was determined to have been loaned
money from Jake Lansky, the brother of reputed
organized crime member, Meyer Lansky. The
decision was appealed to the district court, which
ruled in favor of Hicks and placed an injunction
against carrying out the Tax Commission’s order of
suspension. The Tax Commission appealed. In
reversing the decision of the district court, the Nevada

Supreme Court concluded that “[i]t is not the
province of the courts to decide what shall constitute
suitability to engage in gambling in this state.”
The Court further recognized that suitability
determinations of the Tax Commission required
“specialized experience and knowledge.” Therefore,
the Court left the suitability determination to the
Tax Commission, rather than the courts.

Las Vegas Hacienda, Inc. v. Gibson, 77 Nev.
25, 359 P.2d 85 (1961). This case is often cited as
the key court case that specified what constitutes
gambling in Nevada, even though it does not rely on
an analysis of the combined elements of consideration,
chance, and prize. Here, a business offered the
public a chance to win $5,000 upon payment of a
50-cent entry fee and shooting a hole in one at golf.
Gibson paid the entry fee and shot the hole in one.
The business refused to pay and took the position that
the agreement to pay the winnings could not be
enforced because it was a gambling contract (at the
time, gambling debts were not enforceable). The
Court distinguished participation in a gambling event
as requiring a wager, which means that each person in
the gambling contract “has a chance to gain and takes
a risk of loss.” On the other hand, in a non-gambling
transaction, if the person making the offer doesn’t
have the opportunity to win it back but loses it if the
offer is accepted and performed, then it is a prize and
subject to enforceability under normal contract terms.
In other words, without both sides having a chance to
gain, it is neither a
wager nor a
gambling event.
The Las Vegas
Hacienda case is still
relevant today,
having been relied
upon by the Nevada
Attorney General’s
office in its
memorandum on
daily fantasy sports.2

Berman v. Riverside Casino Corp., 247 F.
Supp. 243 (D. Nev. 1964). In the late 1960’s, the
Nevada Gaming Control Act was amended to
recognize the emergence of corporations and business
structures in gaming operations. The Berman case
acknowledged the corporate construct that
stockholders are not individually liable for actions
of a company in gaming.

The Rosenthal Cases: State v. Rosenthal, 93
Nev. 36, 559 P.2d 830 (Nev. 1977); Rosenthal v.
State ex. rel Gaming Comm’n, 96 Nev. 959, 620
P.2d 874 (Nev. 1980); Rosenthal v. State, 514 F.
Supp. 907 (D. Nev. 1981); State v. Rosenthal, 107
Nev. 772, 819 P.2d 1296 (Nev. 1991). In his
Foreword to this issue of the Nevada Gaming
Lawyer, Mr. Boyd mentioned taking over the
Stardust because of skimming concerns. Most people
are familiar with the Hollywood version of Frank
“Lefty” Rosenthal, portrayed as the fictitious Ace
Rothstein by Robert DeNiro in the movie Casino. In
actuality, it was the
Stardust (not the
Tangiers) that was taken
over by the Boyd Group
as discussed more fully
in Paul Bible’s article in
this issue, The Stardust
Skim. Clearly, Mr.
Rosenthal had a
penchant for challenging
the Nevada gaming
industry. As a result of
this litigation, several
legal constructs were established or confirmed. The
courts confirmed that gaming is a privileged industry,
recognized that powers of the Nevada Gaming
Control Board and Nevada Gaming Commission are
“comprehensive,” and noted that “[c]ourt intrusion is
limited.” Several of the Rosenthal decisions analyzed
due process requirements and procedures, but it was
highlighted that rules of evidence need not apply in a
suitability determination hearing. The decisions also
resulted in recognizing that members of the Nevada
Gaming Control Board and Nevada Gaming
Commission are immune from civil liability. Finally,
the legality of Nevada’s List of Excluded Persons,
also known as the “Black Book,” was upheld.

Uston v. Hilton Hotels Corp., 448 F.Supp. 116
(D. Nev. 1978). Ken Uston was a notorious card
counter and a local Las Vegas casino exercised its
common law right to trespass him from the casino.
The Court concluded there was no actionable claim
for such an exclusion from a casino, even though card
counting is not illegal.

State v. Glusman, 98 Nev. 412, 651 P.2d 639
(1982). The defendant owned a retail dress store
within a shopping area that was part of the overall
resort hotel casino “campus” or establishment. The
store did not have any gaming and was not located
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within the casino area. However, the Nevada
Gaming Control Board called the store owner
forward to have him go through the suitability
process. The defendant challenged the authority of
the Nevada Gaming Control Board to exercise such
authority, contending that it was overbroad since the
dress store had nothing to do with gaming. The

Court declared it a reasonable exercise of the Nevada
Gaming Control Board’s power to require a business
owner that shares premises with a gaming
establishment to apply for a suitability determination
by the Nevada Gaming Commission. The Court
noted, however, that the business owner should
not be required to pay the costs for such a
suitability investigation.

Along with statutory authority, this case is often
used as the foundation for attorneys and in-house
counsel to include terms in agreements, leases, etc.,
that a non-gaming contracting party may, at any time,
be required to be found suitable by the Nevada
Gaming Commission.

Resnick v. Nevada Gaming Comm’n, 104
Nev. 607, 52 P.2d 229 (1988). In this case, the
plaintiff was called forward as a key employee of the
Dunes Hotel and Casino. Prior to his hearing, he
sought a copy of his investigative report prepared by
the Nevada Gaming Control Board. The Court
upheld the process of not releasing the investigative
report and confirmed that the full licensing process
must occur to make a challenge ripe (or, more
precisely, discovery is limited to licensees in a
disciplinary proceeding).

Sengel v. IGT, 116 Nev. 565, 2 P.3d 258 (2000).
This is a seminal case for patron disputes involving
gaming devices/slot machines because it validates the
contract term of “malfunction voids all pay and play”
and confirms that it is the internal function of the slot
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machine through the random number generator
process that dictates the outcome of play. Further,
the case upholds the “any evidence” standard for
challenging most decisions from the Nevada
gaming authorities.

Hampe v. Foote, 118 Nev. 405, 47 P.3d 438
(2002). Although this case has been overturned on
other grounds, the Court confirmed that there is an
absolute privilege for letters of complaint submitted to
the Nevada gaming authorities. Therefore, civil
liability cannot arise from such communications.

Oregon Restaurant and Lodging
Ass'n v. Perez, 816 F.3d 1080 (9th Cir. Feb. 23,
2016). This is the most recent key court decision
affecting Nevada gaming. This ruling from the Ninth
Circuit Court of Appeals comes after many challenges
involving the tip-pooling policy at the Wynn Las
Vegas (and a few other casinos in Las Vegas). This
case is discussed in more detail in Dora Lane’s article
in this issue, Tip Pooling Policies Can Land Nevada
Casinos In Court.
Although gaming law practice is primarily focused
on statutes, regulations, and ordinances, the courts
have played an important function in many key
developments in Nevada gaming law.

Jennifer Roberts is the Associate Director of the International Center for
Gaming Regulation at the University of Nevada, Las Vegas, which focuses on
research, training and education, and resources for gaming regulatory best
practices around the world. She was previously a partner in two major law
firms before creating her own boutique law firm, Roberts Gaming Law, Ltd.
Her legal practice focused on gaming law, including gaming licensing,
compliance, and gaming law development, as well as federal, state, and local
liquor laws, as well as land use and zoning; business licensing and compliance;
and regulatory and administrative law. She teaches gaming law at both the
William S. Boyd School of Law at UNLV and the S.J. Quinney College of Law at
University of Utah.
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See Casino Gaming in New Jersey, State of New Jersey Casino Control
Commission, at http://www.nj.gov/casinos/home/gamingnj/ index.html
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Memorandum, Legality of Daily Fantasy Sports Under Nevada Law (Oct. 16, 2015)

Slade v. Caesars
Entertainment Corp., LLC
By Maren Parry

Hypothetical1: You are the
leading attorney in your field of
practice. Your brilliant mind and
legal acumen have prompted the
organizers of The Best Legal
Conference Ever to invite you to be
the keynote speaker at its event in a
few months. The conference will
take place at the Convention
Heaven Resort and Casino in one
of its vast conference spaces. (You
make a mental note to wear
comfortable shoes that day because
this conference space is over a mile
from the casino valet). It’s perfect;
not only do you need the very
specific and timely CLE credit on
ethics and substance abuse in order
to keep your bar license active for
another year, you have been to this
conference in prior years and know
that it is teeming with potential
clients. You accept the invitation
and immediately prepare a
remarkable presentation,
PowerPoint slides, and handouts—
well in advance.

CONT. ON PAGE 27
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A month or so before the
conference, you open your
newspaper over breakfast to
discover that the international
gaming conglomerate, Casinos ‘n
More, has been approved to
acquire the Convention Heaven
property. The deal is scheduled
to close a week before the
conference. You finish the article
and leave for work, but on the
way to your office you realize
why the article stood out.
Remember that thing that
happened that one time at that
one property when you went with
your friends on a weekend
getaway? You were technically
“kicked out” and told to never,
ever, ever, come back? Isn’t that
particular property also owned by
Casinos ‘n More? You dig out
the letter that came in the mail
from Casinos ‘n More after that
visit (yes, you’re the organized
person you’ve always wanted to
be in this hypothetical), and
confirm that you were formally
evicted from the property. The
letter goes on to say that you are
also banned permanently from
ever setting foot on any Casinos
‘n More-owned property.
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Here’s the question—Can Casinos ‘n More really stop you
from going to the conference and exclude you from a part of
the resort that far from any actual gaming activities?
The Nevada Supreme Court’s May 12, 2016, decision in
Slade v. Caesars Entertainment suggests that the answer
to this question is “Yes.” For reasons not disclosed in the
decision, Dr. Joel Slade was evicted from Harrah’s Tunica
Hotel and Casino in Tunica, Mississippi. In 2011, Slade
received a letter notifying him that he had been officially
evicted from the Tunica property, and that the eviction
would be enforced at all properties owned, operated, or
managed by the casino’s parent company, Caesars
Entertainment Corporation. Slade wanted to attend a
medical conference that was scheduled at Paris Las Vegas
Hotel and Casino (a Caesars property), but after
contacting Caesars’ corporate headquarters, he was
informed that the eviction would be enforced, and he would
not be granted access.

Not satisfied with that answer, Slade retained counsel and
filed a complaint for declaratory and injunctive relief,
alleging a breach of the duty of public access. He alleged
that under common law and NRS 463.0129(1)(e),
Caesars could not exclude him without cause. He further
argued that Caesars owed him a duty of reasonable access
to the property as either an innkeeper or as a purveyor of a
public amusement. Caesars responded with a successful
motion to dismiss for failure to state a claim, arguing that
NRS 463.0129(3)(a) and common law provided Caesars
with the right to exclude any person from gaming activities
or eject anyone from its establishment. The trial court
granted Caesars’ motion and Slade elected to appeal. The
matter was an issue of first impression for the Nevada
Supreme Court.

After weighing decisions from other jurisdictions with
respect to common-law rights of access in the context of
gaming, the Court’s four-to-three decision concluded that
although casino establishments are to be open to the
general public, they retain the common-law right to exclude
any individual from their premises. The Court followed
with a caveat that this common-law right is not without
limitation. Gaming establishments are not granted the

unlimited right to exclude for any reason, as those rights
may be abridged by statute. Cited as an example is NRS
651.070 giving all persons the right to full and equal
enjoyment of “the goods, services, facilities, privileges,
advantages and accommodations of any place of public
accommodation, without discrimination or segregation on
the ground of race, color, religion, national origin,
disability, sexual orientation, sex, gender identity or
expression.” The Court concluded that if the reason for
exclusion is not discriminatory or otherwise unlawful,
Caesars had the right to exclude Dr. Slade.

The record below and the briefing to the Nevada Supreme
Court did not address the reason for Slade’s original
eviction from the Tunica property, but his subsequent
exclusion from all other Caesars properties was based on
that action. Even without these facts, the majority
determined that Slade had failed to demonstrate that his
exclusion was for an unlawful reason, and it proceeded to
uphold the lower court’s dismissal.

Before concluding its majority opinion, the Court
addressed Slade’s argument that gaming establishments,
when acting as “innkeepers,” have a heightened commonlaw duty to provide access to lodging. The majority
emphasized that NRS 463.0129(3)(a) references the right
to exclude from the “premises,” and that it would lead to
inconsistent application of the law should the district courts
be expected to parse out which duties apply to the different
areas of the property depending on the physical
configuration of a particular hotel-casino, and the reason
that the patron is seeking to visit. Therefore, the majority
opted for a broad right allowing casino establishments to
exclude evicted individuals from the entire premises.
Two dissenting opinions disagreed with the majority, each
in favor of allowing Slade to proceed through discovery to
further develop the facts related to the reason for his
eviction. One dissent argued that the heightened commonlaw innkeeper rule did apply in the case, with the second
objecting to any interpretation of the law ultimately allowing
a gaming establishment to unlawfully discriminate because it
chooses not to give a reason for excluding a patron.

So, based on the Slade case, you use your brilliant legal
mind and conclude that if Slade did not get to attend his
medical convention, you probably need to hurry and find a
way to earn CLE credits at a property not owned by
Casinos ‘n More.

Maren Parry is an attorney with the Las Vegas office of Ballard Spahr LLP. She
is a 2005 graduate of the William S. Boyd School of Law at the University of
Nevada, Las Vegas and now serves on its Gaming Law Advisory Board. She
concentrates her practice primarily in privileged licensing, zoning, and real
estate matters.
1

See Casino Gaming in New Jersey, State of New Jersey Casino Control
Commission, at http://www.nj.gov/casinos/home/gamingnj/ index.html
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Senate Bill 9 Comes to Life:

The (Slot)
Future Is Now
By A.C. Ansani

This article (i) explores the
groundbreaking 2015
legislation that changed
Nevada gaming laws as
applicable to slot machines;
(ii) provides practice pointers
for gaming practitioners; and
(iii) considers business
opportunities for clients in the
gaming operator and gaming
manufacturing sectors.
CONT. ON PAGE 31
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SEA CHANGE

May 21, 2016, marked the one
year anniversary of Nevada
Governor Brian Sandoval
announcing that he signed
Senate Bill 9 (SB 9) originated
during the 78th Regular
Session of the Nevada State
Legislature into law.
Specifically, SB 9 amends
Chapter 463 of the Nevada
Revised Statues by requiring
the Nevada Gaming
Commission, with advice
and assistance from the
Nevada Gaming Control
Board, to “adopt regulations
which encourage manufacturers
to develop and deploy gaming
devices, associated equipment
and various gaming support
systems that incorporate
innovative, alternative and
advanced technology.”1 These
regulations may include,
without limitation, technical
standards for the manufacture
of gaming devices, associated
equipment, and gaming
support systems that:
(a) Define and differentiate
between the requirements
for and the outcomes of a
game of skill, a game of
chance and a hybrid game;

(e) Accommodate secure
account wagering and
transactions using
electronic commerce; and

(f) Require, when applicable,
appropriate information to
be disclosed to a player
explaining the outcome of
a game will be affected by
skill or identifiers.2

While SB 9 can be applicable
to any form of game found in a
Nevada casino, whether a card
game, dice game, or a roulette
wheel, this legislation is
expected to drastically change
the type of slot machines that
can be deployed in the state.
Considering that existing state
laws and regulations regulating
gaming devices evolved from
legislation enacted in 1931,3 the
question arises as to why is
there now a need for such
impactful changes to gaming
laws and regulations in Nevada.
The answers are found both in
the text of SB 9 itself and in the
factual circumstances of current
operations of Nevada casinos.
Like any good piece of
legislation, SB 9 provides a
well-founded basis justifying
such changes in Section 1(b):

(b) Allow flexibility in payout
percentages or the
outcome of a game as
determined on the basis
of nondiscriminatory
identifiers;
(c) Support integration of
social networking
technologies;

(d) Facilitate among enrolled
players the interaction and
concurrent play of games
supported by networked
server computers;
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“The continued growth
and success of the
gaming industry in the
State of Nevada depend
on the fostering of a
business and regulatory
environment that
promotes continued
advances in the use of
technology in gaming,
which improves the
entertainment
experience, encourages
innovation and supports
expansion of the
domestic technology
section of the economy
of this State.” 4
(Emphasis added).

With gaming markets rapidly
expanding around the world,
the Nevada legislature wisely
sought to change current laws
in order to allow gaming
manufacturers and casino
operators to keep Nevada
at the forefront of the
gaming experience.

From a factual perspective, an
analysis of Nevada gaming
revenues at nonrestricted casino
locations from 2000 to 2015
provides compelling data that
would lead to a conclusion that

additional legislative action
would be beneficial to further
the state’s interest in remaining
the world’s leading gaming
destination. From 2000 to
2015, overall total win amount
(total amount won from
gamblers) year over year has
increased by 14.75%.5 In
2000, overall state gaming win
amount was approximately $9.6
billion. In 2015, overall win
amount was a little over $11.1
billion. 6 Slot machine win
amount in comparison,
increased by 8.98% for this
same time period. Overall slot
machine win amount in 2000
was almost $6.2 billion.7 In
2015, however, this value only
increased to $7 billion,8 which
does not keep pace with the
increase in overall state win
amounts determined from
overall gaming positions.

the increasing popularity of
table games and poker to the
fact that the win per day per
machine has increased from
$87.72 in 2000 to $128.46 in
2015,10 which would allow a
casino operator to maintain its
slot machine revenue levels
while decreasing game counts.

A comprehensive analysis of
gaming revenue trends and slot
machine performance in Nevada
is outside of the scope of this
article, because there are
numerous factors that impact
gaming revenues. Casino
patrons have ever increasing
forms of non-gaming options
available to them that compete
with gaming activities available.
For instance, the top ten
nightclubs in the country earned
a combined $550 million in
revenues in 2015. Seven
of these clubs are located in
Las Vegas.11
Additionally, there
is debate over
exactly who the
target player is or
In 2000,
should be and
slot machine units were reported
whether the focus
of slot machine
throughout all nonrestricted
should
casinos in Nevada. However, the developers
be directed toward
state only reported 149,364 slot the Millennial
generation (those
machines in 2015 throughout all
ages 18-34 in
nonrestricted casinos.
2015),12 or the
current, older slot
An additional factor related to
player demographic, or a
slot machine performance that
combination of both.
provides a more granular
Furthermore, over the last
method of analysis is the total
decade, gaming markets have
count of slot machines in the
been expanding worldwide,
state. In 2000, 192,844 slot
ranging from the massive
machine units were reported
gaming enclaves arising in
throughout all nonrestricted
Macau and Singapore to
casinos in Nevada. However,
domestic expansion of casino
the state only reported 149,364
gaming such as the four new
slot machines in 2015
statewide casino gaming facility
throughout all nonrestricted
licenses issued in New York.
casinos.9 Numerous influences
Clearly, the legislature was well
impact these decreased machine
informed
in formulating and
count statistics, ranging from

192,844

drafting SB 9, in order to best
address the concerns of the
gaming constituency in Nevada.
Based on the last several years
of analysis and research, SB 9
should open the door for
Nevada casinos to offer slot
machines that can appeal to the
next generation of players, while
also preserving status quo for
the current generation of slot
machines on casino floors and
allow Nevada casinos to lead
the worldwide competition for
the casino gaming experience.

WHEELS IN MOTION

There is great anticipation and
excitement as to how SB 9 will
change the way slot machines
are played and what kind of
games the manufacturing
industry will produce. Slot
machine game developers are
now able to create games that
incorporate a skill element,
either as a main game or as a
bonus feature. 13 New games
designed with the provisions of
SB 9 in mind may also exploit a
platform that provides a broad
range of popular video games
that may be incorporated into
slot machines used for
communal gaming, such as firstperson shooter games or skilled
word-assembly games common
in social media.14 Additionally,
SB 9 will allow rules extending
social networking capacities
onto the casino floor that can
“personalize” the player
experience while playing slots
and socializing the experience. 15
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It is widely hoped that the
“new” slot machines that will be
produced will invigorate interest
in gambling machines and
indeed the entire structure of
modern casinos floors, all in
order to better address the
perceived needs of the next
generation of gamblers.

As a gaming law practitioner,
the question thus arises as to
how to best counsel a
manufacturing client that would
like to either produce a “new”
slot machine or a gaming
operator client looking to offer
“new” slot machines on their
floor. Unsurprisingly, the
Nevada Gaming Control Board
and staff, along with the
Nevada Gaming Commission,
have been hard at work since
SB 9 became effective. Starting
in May 2015, the Board has
conducted several public
33

workshops to discuss the impact
of SB 9 on current Nevada
gaming regulations in order to
received commentary from the
gaming industry and formulate
effective regulatory amendments
to Nevada gaming regulations
and technical standards. While
SB 9 is intended to spawn
creativity in game
design, it must not
be lost that
Nevada will always
have a primary
state interest in
gaming to protect
the public by
maintaining the
highest standards
of integrity in
gaming products
deployed in the
state. While
regulators continue
to balance all of
these factors in
introducing
regulations for the
new games, several
amendments to the
Nevada regulations
and technical
standards have
followed.
In providing
counsel to a
gaming client, a practitioner
would direct the client to the
following regulations for review
in the embodiment of SB 9. It
should be noted that the Board
and Commission are still
continuing their work on
amending regulations and
technical standards that will be
appropriate to accommodate SB
9. As of the publishing
submission date, SB 9 has not
been codified into Nevada
Revised Statutes and can be
found in its entirety in the
Statutes of Nevada, Chapter

NEVADA GAMING LAWYER | SEPTEMBER 2016

108, pages 396-97, 78th
Regular Session (2015).

On September 17, 2015, the
Commission enacted
comprehensive amendments to
Regulations 4.030, 6.110 and
14 in order to effectuate SB 9.
One of the more notable
amendments to Regulation 14 is
the addition of the definition of
a “Game of Skill” under
Regulation 14.010(10). For
the first time in the history of
the state, a casino game is
permitted to be played “in
which the skill of the player,
rather than chance, is the
dominant factor in affecting the
outcome of the game as
determined over a period of
continuous play.”16 The
Commission further approved a
new definition of a “Hybrid
Game,” which means a “game
in which a combination of the
skill of a player and chance
affects the outcome of the game
as determined over a period of
continuous play.”17 Maybe the
most interesting addition to
Regulation 14 is the addition of
the definition of an “Identifier.”
An Identifier means “any
specific and verifiable fact
concerning a player or group of
players which is based upon
objective criteria relating to the
player or group of players,
including without limitation:
(a) The frequency, value or
extent of predefined
commercial activity;

(b) The subscription or
enrollment in particular
services;

(c) The use of a particular
technology concurrently
with the play of a
gaming device;

(d) The skill of the player;

(e) The skill of the player
relative to the skill of any
other player participating
in the same game;
(f) The degree of skill
required by the game; or

Any combination of (a) to (f),
inclusive.”18 Identifiers are later
permitted under Regulation 14
to be used to determine which
games are presented to or
available for selection by a
player.19 This regulatory change
will allow manufacturers and
casino licensees to “facilitate
among enrolled players, the
interaction and concurrent play
of games” using identifiers for
players or groups of players.
For example, in concept, a
game or group of games with a
skill-based bonus round may
identify particular players that
have shown particular expertise
on that skill bonus. If some of
these “highly skilled” players
happen to be in a casino at the
same time, the games could
simultaneously trigger a skillbased bonus round, allowing
this group of players to have a
competitive video game while in
the traditional casino setting.

Additionally, the Board is
also currently considering
amendments to Regulation
5.220, 5.240, as well as a new
Regulation 5.225 and
Regulation 5A.020, in order to
incorporate changes in wagering
accounts in order to
accommodate in-game
commerce such as buying game
enhancements.20 This is again
further indication of the work
done by the Board and staff to
maximize the intended effects
of SB 9 (and SB 38) while
still maintaining the integrity
of gaming machine regulations
in Nevada.

When counseling a client that
intends to produce “new”
gaming equipment for Nevada
licensees as a result of SB 9, it
is not enough to simply direct
that client to Regulation 14.

“Random Selection Process
and Random Number
Generator.” These
amendments alone added about
four pages of text to Technical
Standard 1. What is important
to note is the depth of the
amendments to the technical
standards in order to allow
counsel to work with
manufacturers of both games
and associated equipment in
walking through the regulatory
and technical criteria needed to
produce the widely anticipated
SB 9 games.

The Board and staff labored
intensely over the latter part of
2015 and through January
2016 to change the Technical
Standards as needed to
effectuate changes in gaming
equipment. Amendments to
Nevada Technical Standards 0,
1, and 2 became effective on
February 15, 2016.21 These
standards will become the
blueprint for producing a
compliant game that has the
expanded capacities intended
under SB 9 and the amended
regulations. For example,
Technical Standard 1 was
amended to include Section
1.200, providing for “Logging
Requirements for the use of
Identifiers,” along with Section
1.30, providing for technical
standards for “Gaming Devices
that Incorporate Skill,” and
amendments adding Section
1.400, which defines the

The regulatory changes did not
stop with addressing only the
technical capacity and capability
of games. Counsel must also
provide guidance to
appropriately direct gaming
industry clients to the proper
license required for that client’s
intended business in Nevada.
On November 19, 2015, the
Commission adopted regulatory
changes to Regulations
14.020, 14.302, and 14.305.
These changes require that
manufacturers or distributors
of associated equipment in
Nevada must register with
the Commission if such
associated equipment:
(a) Is used directly in gaming;

(b) Has the ability to add or
subtract cash, cash
equivalents or wagering
credits to a game, gaming
device or cashless
wagering system;

(c) Interfaces with and affects
the operation of a game,
gaming device, cashless
wagering system or other
associated equipment;
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(d) Is used directly or
indirectly in the reporting
of gross revenue;

(e) Records sales for use in
an area subject to the tax
imposed by NRS
368A.200; or

(f) Is otherwise determined by
the commission to create a
risk to the integrity of
gaming and protection of
the public if not
inspected.22

These changes also provide
for a $1,000 fee for such
registration and allow a
registration to be effective for
three calendar years from the
date of the registration or
renewal.23 A registered
associated equipment
manufacturer must notify the
Board within 30 days of a
change in ownership, officers,
or directors of the entity
and the Commission
may, upon
recommendation from
the Board, call the
associated equipment
manufacturer or
distributor forward for
a finding of suitability
to be a manufacturer or
distributor.24 At a
minimum, any client
new to the licensed
gaming manufacturer
space in Nevada
should be advised
of their licensing
requirements
depending on the
product manufactured
and the potential costs
and ramifications of
possibly being called
forward by the Board
35

and Commission to be found
suitable as a licensed
manufacturer.

FIRST STEPS . . .

At this point, counsel and the
client have now thoroughly
reviewed the intent and
guidance of SB 9, the gaming
market in Nevada, the amended
regulations and technical
standards, and the potential
licensing issues as to whether
the client is providing product
that requires a manufacturer,
distributor or associated
equipment manufacturer license.
Suppose the potential
manufacturer or distributor
client is getting ready to launch
a slot machine with a skill–
based bonus feature that has a
variable payback table along
with smart device interface
capability to allow a player to
have a seamless communal
social media experience, all the
while waiting for the live-action
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shooter competition round
among the elite video game,
player-carded peer group. The
question that still remains (and
is one that has no amount of
legal counsel can answer) is will
this newly designed, highconcept game be popular with
players and find an audience in
Nevada casinos?

As with most aspects of gaming
marketing, the answer is, it
depends. Regardless of how
quickly new gaming machines
are deployed under the auspices
of SB 9, casinos still need
players to fill the seats at
existing slot machines. Despite
the decrease in overall slot
machines counts in Nevada’s
nonrestricted casinos over the
last decade, by all counts the
current player base is a pretty
good market, worth $7 billion
annually. Some gaming
analysts predict that a move by
the casino industry toward
skill-based slot machines could

re-energize the market and
attract younger players, but not
for a few years.25 The reality is
that the current generation of
slot machine players will
continue to feed the casino
industry in the short term, while
long-term strategies are needed
to create interest from
Millennials in future casino slot
machine floors, along with the
next generation of players after
the Millennials.
Thus, the question that
naturally follows is even in
consideration of the yeoman
efforts of the state legislature,
the governor’s office, and

Nevada gaming regulators, is it
worth the time and resources to
develop an SB 9 game for
Nevada casinos? The answer is
absolutely yes. The Nevada
legislature opened up a very
wide door by enacting SB 9.
The Nevada Gaming Control
Board and Nevada Gaming
Commission have been doing
the heavy lifting necessary to
produce regulations and
technical standards sufficient to
bring SB 9 to life and to also
protect the integrity of the
Nevada market and players.
The manufacturing industry is
very busy creating games to
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entertain and draw in players
both new and old using the
tools provided by the legislators
and regulators. The end result
will require some time to fully
evaluate the results of these
collective efforts on the slot
machine industry, but it is
entirely reasonable to expect
imminently more entertaining
slot machines in the near future
for all demographics, regardless
of age.
A.C. Ansani is an Assistant General Counsel for
the Gaming Division of Scientific Games
Corporation, based in Las Vegas. He also serves
as a member of the Executive Committee of the
Gaming Law Section of the State Bar of Nevada.
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Tip-Pooling
Policies Can

Land Nevada
Casinos in Court
By Dora Lane

From dealers to wait staff, casinos employ
a wide range of tipped personnel. In some
gaming establishments, individual
employees may keep the entire
amount of gratuities left by their
customers. In others, management (or
the employees themselves) may
institute a tip pool in which employees
who receive tips must pool their tips
together for distribution among a
group of employees. Tip pools
continue to be a hotly-contested
issue in Nevada, as disputes
frequently arise as to who can properly
participate in a tip pool or how tips are to
be distributed among those in the pool.
One particular litigation hotbed has
involved tip-pooling policies pursuant to
which management requires tipped
employees to share their tips with
customarily non-tipped personnel.
Defending such lawsuits can be costly and
disruptive to casino operations. This
article will discuss the potential issues
surrounding tip-pooling arrangements
and highlight recent developments in
federal case law.
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the case essentially granted casinos and other Nevada
employers the ability to mandate tip pooling in which
tips are shared between both tipped and non-tipped
employees, conditioned upon the requirement that
none of the pool participants are synonymous with
the “employer.”

Tip Pooling Under the FLSA

NEVADA LAW ON TIP POOLING

Nevada does not permit an employer to take or retain
any part of the tips received by its employees.1 Our state
also is one of a handful of states that do not allow
employers to offset a portion of the hourly minimum
wage through a tip credit.2 Accordingly, Nevada
employees must be paid at least the applicable minimum
wage for each hour worked, regardless of the amount of
tips they receive. But, Nevada law does allow employers
to mandate tip pools among employees,3 so long as,
essentially, none of the pool participants can be deemed
to be the “employer.”4

In recent years, the Nevada Supreme
Court was asked to decide whether a tip
pool at Wynn Las Vegas that required
casino dealers to share their tips with
casino service team leads and boxpersons
violated Nevada wage law.5 The
controversy stemmed from the fact that a
number of the dealers filed a class action
in Nevada state court challenging the tippooling policy.6 Initially, the Nevada
Supreme Court dismissed the complaint
by holding that the applicable Nevada
wage statutes did not provide a private
right of action. However, the Nevada
Supreme Court ultimately addressed the
tip pooling issue on appeal following an
administrative decision by the Nevada Labor
Commissioner.7 In relevant part, the court held that
Wynn’s tip pooling policy did not violate Nevada law
because the law does not prohibit a tip policy that splits
gratuities among employees so long as the employer
does not keep any of the tips for itself.8 On a state level,

Compliance with Nevada state law is, however, only
one aspect of the inquiry because Nevada employers
must also comply with federal wage law. Under section
203(m) of the Fair Labor Standards Act (FLSA),
employers are allowed to fulfill part of their hourly
minimum wage obligation for tipped employees by
taking a tip credit.9 An employer must give notice to its
employees that it will be utilizing a tip credit, and must
allow its employees to retain all the tips the employees
receive, unless such employees participate in a valid tip
pool.10 Under the FLSA, a tip pool is valid if it is
comprised exclusively of employees who are
“customarily and regularly” tipped.11
So what about an employer who does not take a tip
credit but implements a tip-pooling policy that requires
tipped employees to share tips with non-tipped
employees – is that addressed by section 203(m) of
the FLSA?

To understand the issue, we need to review some
historical developments. In a 2010 case, Cumbie v.
Woody Woo, Inc., the Ninth Circuit ruled that under
the FLSA an employer who did not take a tip credit
was permitted to have a mandatory tip-pooling policy
requiring that tips be combined and distributed to both
NEVADA GAMING LAWYER | SEPTEMBER 2016
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customarily tipped and non-tipped employees.12 The
court’s rationale was that section 203(m) of the FLSA
specifically addressed tip pooling by employers who
took a tip credit, but was silent as to employers who did
not take a tip credit.13

Shortly after the Cumbie case was decided, the
Department of Labor (DOL) promulgated a formal
rule that extended the FLSA’s tip pool restrictions in
section 203(m) to all employers, not just those who take
a tip credit.14 Accordingly, the DOL determined that
under the FLSA, a valid tip pool for any employer may
only be comprised of employees who are “customarily
and regularly” tipped.

When a group of dealers again sought to invalidate
Wynn’s tip-pooling policy, this time in federal court
alleging a violation of the FLSA, the federal district
court held that the Ninth Circuit’s 2010 Cumbie
decision foreclosed the DOL’s ability to create the
contradictory rule in 2011.15 The district court also held
that the 2011 DOL rule was contrary to Congress’s
clear intent, so, therefore, ruled in favor of Wynn Las
Vegas, upholding its tip-pooling policy.

tip pooling requirements to all employers was
reasonable and remanded the case back to the district
court for proceedings consistent with its opinion.19

CONSIDERATIONS FOR A COMPLIANT
TIP-POOLING POLICY

Casinos who wish to impose a tip-pooling policy should
consider both applicable state and federal law. First, the
tip-pooling policy must allow for the entire amount of
pooled tips to be distributed to employees with no tips
kept by the employer. Second, as reflected in the recent
Ninth Circuit decision, a valid tip pooling policy must
share tips exclusively between employees who are
“customarily and regularly” tipped. This determination
may vary by employer and/or employee, so
individualized analysis should be conducted. Third,
employers should inform affected employees that they
will be subject to a tip pool.

Dora Lane is a partner at Holland & Hart LLP’s Reno office, where she handles
labor and employment matters for companies throughout the Mountain West
region. Licensed in both California and Nevada, Dora offers employment
counseling on topics ranging from wage and hour practices to discrimination
and harassment. She also litigates employment cases before state and federal
courts as well as administrative agencies.
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workers or laborers, or with the continuance of workers or laborers in
employment, to demand or receive, either directly or indirectly, from any worker
or laborer, employed through his or her agency or worked or continued in
employment under his or her direction or control, any fee, commission or
gratuity of any kind or nature as the price or condition of the employment of
any such worker or laborer, or as the price or condition of his or her
continuance in such employment.”); see also NRS 608.011 (defining employer
to include “every person having control or custody of any employment, place
of employment or any employee”).
5
Wynn Las Vegas, LLC v. Baldonado, et al., 311 P.3d 1179 (Nev. 2013).
6
Id.
7
Id.
8
Id.
9
29 U.S.C. §203(m).
10
Id.
11
Id.
12
596 F.3d 577 (9th Cir. 2010).
13
Id.
14
76 Fed. Reg. 18,832, 18,841-42 (April 5, 2011).
15
See Oregon Rest. & Lodging Ass’n v. Perez, 816 F.3d 1080 (9th Cir. 2016).
16
Id.
17
Id.
18
Id.
19
Id.
2

But this past February, the Ninth Circuit Court of
Appeals disagreed, reversing the district court’s
decision.16 The court held that the DOL may regulate
tip-pooling practices of employers who do not take a tip
credit.17 The court reasoned that section 203(m)’s
silence as to employers who do not take a tip credit had
opened the door for the DOL to promulgate a rule
addressing such employers.18 The court then
determined that the DOL’s 2011 rule extending the
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The Evolution of Large
Private Investments in
Nevada Casinos:
New Nevada Gaming Commission
Regulation 15C Facilitates New
Opportunities for Private Equity
By Sonia Church Vermeys and Erin Elliott

Nevada’s recent adoption of Regulation 15C
helps provide clarity to the state’s licensing
structure, which could encourage new private
equity funds and large financial institutions to
invest in the Nevada gaming industry. Nevada’s
increasingly streamlined licensing system will
likely bring even more stability and growth to the
gaming industry.
Before 1999, private equity firms interested in
investing in the Nevada gaming industry were
deterred by Nevada’s licensing requirements,
which mandated that the private equity firms’
numerous passive investors would need to file
applications. This was an onerous task and as a
result, a significant source of funds and
investment were left on the table. That changed
in January 1999, when the Nevada Gaming
Control Board (the “Board”) and the Nevada
Gaming Commission (the “Commission”)
considered the application of Colony Capital to
acquire Harvey’s Casino Resorts (“HCR”). Colony
Capital is a private equity firm that sponsors
billions of dollars of equity in a variety of distinct
investment funds and vehicles. The members of
both the Board and the Commission did not want
to discourage Colony Capital’s investment and
recognized the importance of creating a licensing
structure that both avoided onerous application
requirements for passive, minority investors and
yet protected the integrity of the gaming industry.
To that end, the Board recommended and the
Commission approved the first “Voteco” licensing
structure in the State of Nevada.
CONT. ON PAGE 41
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The “Voteco” licensing structure takes
advantage of the distinction made in Nevada gaming
law between a publicly traded corporation (“PTC”),
as that term is defined in Nevada Revised Statutes
(“NRS”) 463.487, and a privately held company.
For a PTC, only individuals that possess a beneficial
ownership of more than ten percent of any class of the
voting securities of the PTC are required to file an
application and be found suitable.1 Under the
“Voteco” licensing structure, the PTC issues two
classes of shares to two separate entities. One entity
holds all of the voting shares. This entity must be
registered as a holding company, and its equity
holders must be investigated and found suitable. The
second entity holds all of the economic shares, but has
no voting power or control. The investors of this
second entity do not have to file applications to be
found suitable because the licensing requirement is
tied strictly to the voting shares. Of course, the
Board and the Commission have the discretion to
call any investor forward for licensing, but under
the “Voteco” licensing structure licensing
structure, licensing is no longer mandatory for
these passive investors.

7. August 2014: Stockbridge Capital
Partners/SLS Las Vegas

8. December 2014: The Blackstone
Group/The Cosmopolitan At Las Vegas

The Commission’s belief that the “Voteco”
licensing structure would generate significant new
sources of financing for the Nevada gaming industry
not only proved true, but exceeded all expectations.
Subsequent to the Commission’s approval of the
Colony Capital transaction, numerous private equity
firms have invested in the Nevada gaming industry.
Some of those transactions are as follows:
1. June 2004: Colony Capital/
Las Vegas Hilton

2. August 2004: Bay Harbour
Management/Planet Hollywood
Resort and Casino

3. September 2006: Oaktree Capital
Management/Cannery Resorts
4. October 2007: Colony Capital/
Station Casinos Inc.

5. November 2010: Onex
Corporation/Tropicana Las Vegas

6. July 2014: Apollo/American
Gaming Systems Inc.
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Based upon the success of the “Voteco” licensing
structure for private equity investments via PTCs, in
2006, the Commission took another step to
encourage additional investment in the Nevada
gaming industry. Like private equity firms before the
approval of the “Voteco” licensing structure,
large financial institutions were also reticent to
acquire substantial direct interests in Nevada gaming
licensees. In June 2006, the Commission approved
the use of the “Voteco” licensing structure by the
Goldman Sachs Whitehall Funds (the real estate
investment arm of Goldman Sachs) in their purchase
of a 40% interest in the Las Vegas Hilton.

The Board and the Commission recognized that not
only would the sheer size of Goldman Sachs make
licensing extremely challenging, but that the top
executives at Goldman Sachs would not be eager to

submit gaming applications. The Board and the
Commission determined that the top executives within
the Whitehall Funds were actually the individuals
who would be controlling the investment in the Las
Vegas Hilton and be responsible for all interaction
with the gaming licensee. Therefore, the Board and
the Commission felt comfortable in allowing the
“Voteco” licensing structure to be utilized and
directed just those individuals in control of the
Whitehall Funds to be the owners of Voteco and to
file applications for findings of suitability.
The Commission’s wisdom in allowing this
modification of the “Voteco” licensing structure
has resulted in other large financial institutions
investing in the Nevada gaming industry. For
example, Credit Suisse through its subsidiary, DLJ
Merchant Banking, Inc., was approved to invest with
the Morgans Hotel Group in the purchase of the
Hard Rock Hotel and Casino in January 2008.
Deutsche Bank was approved to own The
Cosmopolitan At Las Vegas in October 2010, and
Deutsche Bank and JP Morgan were approved to
invest in Station Casinos, Inc., in 2011.

The “Voteco” licensing structure has resulted in
the investment of tens of billions of dollars directly
into the Nevada gaming industry from sources that
had not invested in the Nevada gaming industry
previously. Their financial resources and commitment
to not only maintain, but also to improve the
properties they invested in, have been instrumental in
the recovery and stability of Nevada’s gaming industry
during and since the great economic recession. As
examples, Apollo and TPG, through Caesars
Entertainment Corporation, have reinvested hundreds
of millions of dollars during this time upgrading their
properties (such as the Cromwell), purchasing new
properties (like Planet Hollywood), and developing
new concepts (like The Linq). Deutsche Bank not
only spent more than a billion dollars completing the
construction of The Cosmopolitan At Las Vegas,
but after its opening, Deutsche Bank continued to
reinvest tens of millions of dollars and underwrite
substantial losses to create a viable property whose
potential will now be realized by its new owner,
The Blackstone Group.
The one drawback to the “Voteco” licensing
structure is the requirement that an entity in the
ownership chain be a PTC as defined in NRS
463.487. In most of the transactions that have
utilized the “Voteco” licensing structure, there
was no actual public company involved in the initial
ownership chain. Therefore, in order to avail
themselves of the “Voteco” licensing structure,
most of the private equity firms and large financial
institutions formed a new affiliated entity and
voluntarily registered that entity with the Securities
and Exchange Commission (“SEC”) on a Form 10
Registration Statement. The Form 10 entity satisfies
the definition of a PTC pursuant to NRS 463.487,
even though it does not list any of its securities for
trading on a public stock exchange.

The perceived regulatory benefits in having a PTC
were the belief that there would be SEC oversight of
the Form 10 companies and that the production of
financial and other information required to be filed by
the Form 10 companies with the SEC would assist
the Board in monitoring those companies. However,
the formation and maintenance of a Form 10 SEC
reporting company is very expensive and the
associated costs can, over a few years, exceed a
million dollars. In addition, the SEC requires Form
10 companies to file a significant amount of
proprietary financial information concerning the
operations of the licensee(s) they have invested in.
NEVADA GAMING LAWYER | SEPTEMBER 2016

42

The public availability of this proprietary financial
information can produce adverse economic results.

In June 2015, a petition was filed with the Board that
proposed a new regulation, Regulation 15C, to
eliminate the requirement of having a PTC in the
“Voteco” licensing structure. Commission
Regulation 15C was adopted in March 2016. In
addition to eliminating the costs and public
disclosures necessary in the former “Voteco”
structure, Commission Regulation 15C also provides
interested parties with a single regulation setting forth
all of the requirements to be licensed and regulated as
a private investment company (“PIC”).
In order to qualify as a PIC, as defined in the
regulation, an entity must issue two classes of
securities. One hundred percent (100%) of the nonvoting economic securities of the PIC must be held,
directly or indirectly, by (i) one or more private
investment funds that are managed by an investment
manager or managers, which investment manager or
managers collectively have more than one billion
dollars in assets under management, or (ii) one or
more institutional investors that each has assets of
more than one billion dollars. One hundred percent
(100%) of the voting securities of the PIC must be
held by one or more legal entities that is controlled by
one or more controlling persons or key executives as
defined in the regulation.2

Commission Regulation 15C requires PICs to
produce proprietary information, but it is provided
solely to the Board and the Commission on a
confidential basis. For example, the PIC must
provide information regarding (1) the organization,
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financial structure and nature of the business of the
PIC; (2) the names of all key executives and
employees actively and directly engaged in the
administration or supervision of the activities of the
licensee; (3) the names, addresses and percentage of
ownership interest held by each economic security
holder and each voting security holder; (4) the terms
and conditions of outstanding loans, mortgages, trust
deeds, pledges or any other indebtedness or security
device directly relating to the gaming activities of the
gaming licensee; and (5) balance sheets and profit
and loss statements.3

This clear regulatory guidance provides private equity
firms and large financial institutions with an
understanding of the qualifications necessary to
become a PIC and the procedures they must follow to
obtain any required regulatory approvals and
maintain compliance, which will continue to foster the
growth of Nevada’s gaming industry.
Sonia Church Vermeys is of counsel at the law firm of Brownstein Hyatt Farber
Schreck, where she helps clients navigate Nevada’s complex regulatory
requirements related to commercial development and liquor and gaming
licensing. She was a principal drafter of Nevada Gaming Regulation 15C, and
also contributed to the drafting of new Nevada Gaming Regulation 5.300 et
seq. governing club venues. Sonia assists in business transactions by advising
clients on purchase agreements, particularly those with hospitality and
licensing requirements, and also assists with the regulatory licensing and
entitlements for project development.
Erin Elliott is an Associate in Brownstein Hyatt Farber Schreck’s Gaming Group.
Erin assists on a broad range of gaming and regulatory matters, and has
appeared before the Board and the Commission on various licensing matters.
1

2
3

An exception may be made for an “institutional investor” as
defined in NGC Reg. 16.010(14).
NGC Reg. 15C.010(1).
See NGC Reg. 15C.050.

Las Vegas Adapts to New Economics,
New Demographics to Maintain Success
By Jeremy Aguero

The Las Vegas tourism sector has emerged
from years of dormancy with a new wave
of investment and development. This
spring, several major acquisitions in
the locals gaming market took
place, starting with Boyd Gaming
Corporation acquiring the Aliante
hotel-casino in North Las Vegas
and four days later purchasing
both the Cannery Casino Hotel
in North Las Vegas and
Eastside Cannery Casino and
Hotel on Boulder Highway.
Less than a month later,
Red Rock Resorts, Inc.,
parent company of Station
Casinos, bought The Palms
resort, capping a month of
acquisitions that totaled
$923 million between the
three transactions.

Those acquisitions joined
a growing list of ongoing
and planned investments
throughout the sector, including
the $4 billion Resorts World
Las Vegas hotel-casino, the
$1.6 billion Wynn Resorts
Paradise Park, the
$450 million rebrand
of the Monte Carlo, the
$1.4 billion expansion
and renovation of the
Las Vegas Convention
Center and the $373
million Lucky Dragon
Hotel. In total, more
than $11 billion of
investments are ongoing,
planned or proposed in
southern Nevada over the
next three years.
CONT. ON PAGE 45
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These acquisitions, expansions and new developments
are moving forward because of vastly improved
fundamentals in the southern Nevada economy and the
tourism industry. Visitor volume, a critically important
indicator of the regional and state economies, has been
at the heart of that improvement. After reaching a postrecession low of 36.4 million in 2009, visitation has
recovered and surpassed previous highs, setting annual
records in 2012, 2014 and 2015. Las Vegas visitor
volume is on pace to set another record this year, as the
trailing 12-month visitation total of 42.5 million in May
2016 was 2.8 percent higher than a year earlier.

The surge in overall visitation has included even
stronger growth in the convention segment.
Convention attendance in 2015 climbed 9.9 percent
to 5.7 million, the most since 2008; trends so far in
2016 indicate more growth in that segment of
visitation. Amid these trends, a number of recently
completed or planned projects involve adding space to
capture more convention and meetings business, such
as the recently completed Mandalay Bay Convention
Center expansion, the Las Vegas Convention Center
expansion and renovation and projects at ARIA and
Wynn Las Vegas that will increase convention and
meeting space.

The combination of rising visitor volume and the lack
of new hotel inventory has pushed average daily room
rates to their highest point since 2008. The rise in the
average daily rate has been shared across the board by

Las Vegas visitor volume is on pace to
set another record this year, as the
trailing 12-month visitation total of
42.5 million in May 2016
was

2.8% higher
than a year earlier.

major Las Vegas properties, which have seen their
annual average daily rates climb between 3.4 percent
and 18.5 percent over the past 12 months. Annual
average hotel occupancy rates in Las Vegas have
risen as well, surpassing the 90 percent threshold for
the first time since late 2008. Although gaming
revenues have remained essentially flat, non-gaming
revenues have grown year over year and account for
nearly two-thirds of all casino revenue on the Las
Vegas Strip. Other rising trends include retail
spending by residents and tourists in Clark County,
climbing to a record of $38.9 billion dollars in the 12
months through April 2016, while McCarran
International Airport rolling 12-month passenger
counts reached 46.4 million in May 2016, the highest
level since mid-2008.

This drumbeat of positive news has sparked renewed
optimism about the tourism economy while
reinvigorating the large-scale investment of the
modern era that traces back to the 1989 opening of
The Mirage. The opening of the first megaresort
started a two-decade building binge that witnessed the
number of hotel rooms climb from 82,000 to 149,000
and the total fixed assets of Clark County casinoresorts multiply from $4.0 billion to $34.6 billion. As
the city grew and evolved, so did the resorts, moving
from the broad appeal of a family-friendly locale to a
more mature market focused on high-end experiences
in dining and entertainment.

The rise in the average daily rate
has been shared across the board
by major Las Vegas properties,
which have seen their annual
average daily rates climb between

3.4% and 18.5%
percent over the past 12 months
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Today, after two decades of building thousands more
hotel rooms, Las Vegas is focused on creating more
reasons to fill them. The visitor base is more diverse
and younger, and their tastes are much different than
the generations of visitors who came before them.
Gambling, which for decades was the signature draw
for Nevada and Las Vegas, has been legalized in 23
other states, and Macau and Singapore have emerged
as top international gaming destinations. Amid this
increasingly competitive environment, Las Vegas has
relied on its ability to remain ahead of the curve and
diversify its portfolio of offerings. Entertainment,
shopping, high-end dining and nightlife have become
as much a part of Las Vegas as slot machines and
blackjack tables. In fact, non-gaming revenues are
more important today than ever, many evolving from
loss-leaders to profit centers.

This transformation and emphasis on Las Vegas as
an experience have helped it maintain its position as
the top domestic gaming and entertainment
destination despite the ubiquity of casino-style
gambling around the nation. This ability to transform
and adapt will be even more important in the future.
Millennials recently surpassed Baby Boomers to
become the largest living generation in the U.S.; 23 is
the most-common age in America today. Las Vegas
has attracted this younger generation through the
development of nightclubs, day clubs, pool parties
and other experiences that appeal to 20- and 30somethings. However, when it comes to gambling, the
traditional selection of slots and table games has failed

Millennials recently surpassed
Baby Boomers to become the
largest living generation

23 is the
most-common
age in America today.
in the U.S.;

to capture the imagination or dollars of a generation
raised on smartphones. Millennials just don’t gamble
like their parents and grandparents.

Las Vegas is adapting once again through the
development of new game technologies and systems
that combine gambling with the experience of playing
a smartphone game like Candy Crush. Las Vegas is
also at the forefront of competitive video gaming,
hosting events that fill arenas with spectators watching
teams cast spells, swing swords or shoot at each other
in their quest for virtual world supremacy. These
changes are critical to fostering a new generation of
Las Vegas visitors, one that clearly views gambling
more as a sport than as entertainment.
The past three decades have witnessed the incredible
transformation of Las Vegas in both size and scope. I
don’t know what tomorrow will bring, but I like our
chances and I would not underestimate Vegas’s
ability to adapt and prosper.

Jeremy Aguero is a principal analyst with Applied Analysis, a leading economic,
fiscal and policy research firm based in Las Vegas, Nevada. A fourth-generation
Las Vegas resident, Aguero undertook a special course of undergraduate study
at UNLV under the late Dr. Shannon Bybee and graduated with honors from the
William S. Boyd School of Law. Aguero started his career as an intern/analyst
with Coopers & Lybrand’s (now PriceWaterhouseCoopers’) financial advisory
services group. He founded Applied Analysis in 1997.

Las Vegas has attracted this younger
generation through the development
of nightclubs, day clubs, pool parties
and other experiences that appeal to

20- and 30somethings.
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The Government’s Recent
Gaming Enforcement Actions:

By Kevin Rosenberg
and Jeffrey B. Setness

“Learn from the
mistakes of others.
You can’t live long
enough to make
them all yourself.”
— Eleanor Roosevelt
47
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What Lessons Can
Be Learned So
Your Casino Does
Not Make the
Same Mistakes?

Historically, the U.S. government has not shown
much interest in Bank Secrecy Act (the “BSA”) or
Anti-Money Laundering (“AML”) compliance
enforcement in the gaming industry. Instead, the focus
tended to be on the banking industry. Perhaps, the
gaming industry's unique culture and business model
as compared with other financial institutions helped
keep casinos off the government's BSA enforcement
radar in the past. Whatever the reason, that all
changed a few years ago.

In the past few years, Financial Crimes Enforcement
Network (FinCEN)1 and U.S. prosecutors have been
aggressively enforcing the BSA in the gaming
industry. The Nevada Gaming Control Board also
recently jumped into the fray. Cumulatively, a handful
of U.S. casinos and card rooms have accounted for
nearly $150,000,000 in the return of funds to the
government or civil fines since late 2013.
Understanding what happened in these cases is
critical to not only understanding the government's
enforcement focus, but also potentially helping your
casino avoid making the same mistakes that other
casinos have made (and paid for).

figures. In addition, casinos face the very real
possibility of being subject to strict government
oversight for a considerable period of time following
the resolution of the investigation, which also involves
considerable costs. Finally, the reputational damage
to a casino and its brand following an enforcement
action can be immeasurable. While no AML program
is bullet proof, recent enforcement actions have
provided a roadmap of what the government expects
casinos to do in order to minimize the possibility of
being used as a vehicle to launder illicit funds. This
article will: (1) provide an overview of a casino’s
AML program requirements, (2) examine several
major recent enforcement actions, and (3) provide
some food for thought as to how your casino might
avoid the same mistakes.

Casino AML Program Requirements

Repeating these mistakes, particularly now that the
industry is on clear notice of the government's
enforcement agenda, could be very costly in a variety
of ways. The literal financial cost of a penalty or fine
and associated legal costs of defending an
enforcement action could easily run into the eight

The BSA, codified at Title 31, United States Code,
Sections 5313-5326, as implemented through related
federal regulations, was enacted by Congress to
address an increase in criminal money laundering
activities utilizing financial institutions. Casinos
(traditional and tribal) and state licensed card rooms2
with an annual gaming revenue of more than
$1,000,000 are domestic “financial institutions” as
that term is defined in the BSA, Title 31, United
States Code, Section 5312(a) (2)(X), and
accompanying regulations. Being designated a
domestic “financial institution” makes these casinos
and card rooms, which for purposes of this article and
ease of reference will collectively be referred to as
“casinos,” subject to the BSA.
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Regulations promulgated under the BSA, including
Title 31, Code of Federal Regulations, Section
1021.210, require covered casinos to develop,
implement, and maintain an effective AML program
reasonably designed to prevent the casino from being
used to facilitate money laundering. Specifically, these

casinos must implement an AML program that, at a
minimum, provides for: (a) a system of internal
controls to assure ongoing compliance; (b)
independent testing of the casino’s AML compliance
program by casino personnel or parties external to the
casino; (c) training of personnel; (d) the designation
of an individual or individuals responsible for assuring
day-to-day compliance; (e) procedures for using all
available information to determine and verify the
name, address, social security or taxpayer
identification number, and other identifying
information for a person, to the extent determining
and verifying the information is otherwise required
under the BSA; (f) procedures for using all available
information to determine the occurrence of any
transactions or patterns of transactions required to be
reported as suspicious; (g) procedures for using all
available information to determine whether any
records must be made and maintained pursuant to the
BSA; and (h) for casinos with automated data
processing systems, use of such systems to aid in
assuring compliance.3 The government has repeatedly
referred to these AML programs as being “risk
based,” meaning the program shall be specifically
tailored to each casino’s individual risk profile and
assessment. In other words, one size will not fit all
because an AML program for one casino will not
49
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necessarily be appropriate for another casino because
the risks they face may be different.

Within the BSA, Title 31, United States Code,
Section 5313(a) and related regulations require
casinos to file a Currency Transaction Report
("CTR”) with FinCEN for each deposit, withdrawal,
exchange of currency or other payment of currency of
more than $10,000 by, through, or to the financial
institution by or on behalf of the same person on the
same day.4 Also within the BSA, Title 31, United
States Code, Section 5313(a) and related regulations
require casinos and card rooms to file a Suspicious
Activity Report ("SAR”) with FinCEN for any
transaction conducted through the casino that involves
at least $5,000 under certain specified
circumstances.5 CTRs and SARs filed with FinCEN
can be accessed by thousands of law enforcement
agents and officers across the country. In May 2015
and May 2016, FinCEN recognized the key role that
BSA reporting by financial institutions played in
several successful law enforcement investigations.6
Promoting a culture of compliance remains key to
improving and strengthening adherence to the BSA
through a healthy AML program. To be sure, an
August 2014 FinCEN advisory stressed improving a
BSA/AML compliance culture by ensuring that:
1. Leadership is actively involved
and engaged,
2. Leadership understands the purposes
and uses of BSA reports,
3. Revenue interests do not
compromise compliance,
4. Relevant information is shared
across departments,
5. Leadership provides adequate
human and technical resources
to compliance, and
6. Compliance programs are assessed
by independent, qualified, unbiased,
and conflict-free tests.7

Recent Enforcement Actions

In August 2013, the United States resolved the first
of its kind criminal investigation of a casino for
suspected BSA violations, which led to the Las
Vegas Sands Corp. entering into a non-prosecution
agreement and returning over $47,000,000 in funds
it received from a player after it should have filed
SARs on that player.8 Since that time, FinCEN has
been the primary arm of the U.S. government to
enforce the BSA by asserting its authority to impose
civil monetary penalties. As noted below, there have
also been two cases within the last year where the
U.S. has pursued criminal charges against California
card rooms. We understand there are more to come.

Tinian Dynasty – June 2015

The Tinian Dynasty is a casino located on the island
of Tinian in the Northern Mariana Islands. In an
Assessment of Civil Money Penalty dated June 3,
2015, FinCEN determined that “Tinian Dynasty
willfully violated the BSA’s program and reporting
requirements from 2008 through the present”9 and
assessed a civil money penalty of $75 million.
FinCEN found that “. . .Tinian Dynasty engaged in
a pattern of accommodating gamblers who desired to
conduct transactions with large amounts of cash
without the Casino reporting their transactions”10
based upon an undercover operation conducted by
government agents. During the course of the
undercover investigation, a Tinian Dynasty manager
“assured an undercover agent posing as the New
York-based representative of a Russian businessman
that his client could bring large amounts of currency
and that the Casino would not file reports related to
the client’s activity at the Casino.”11

At least one lesson can be learned as a result of the
actions taken against Tinian Dynasty - all casino
operators should appreciate that the government
utilizes undercover operations to determine if casinos
are engaged in criminal activity.

Caesars – September 2015

In September 2015, Desert Palace, Inc. d/b/a
Caesars Palace (“Caesars”) agreed to pay an
$8,000,000 civil monetary penalty to settle a
FinCEN investigation.12 The same day, Caesars
settled a related complaint filed by the Nevada
Gaming Control Board for a $1,500,000 fine.13 The
investigation centered on “Lax Anti-Money
Laundering Controls on High Rollers.”14

The Caesars case involved two main areas: the
casino’s handling of players using its exclusive high
end private gaming salons and the operations of the
casino’s branch marketing offices. By way of
background, Caesars’ private gaming salons were
available to “patrons with a front money deposit or
line of credit of at least $300,000.”15 Inadequate
internal controls governing these gaming salons
allowed unidentified guests to use the front money or
credit accounts of known players to potentially gamble
millions anonymously.16

Caesars’ marketing offices, which were located in
Hong Kong, Singapore, Tokyo, and Monterey Park,
California (a small city minutes away from downtown
Los Angeles), promoted and marketed the casino to
“wealthy prospective patrons” and accepted deposits
and payments.17 However, insufficient internal
controls failed to provide for consistent monitoring for
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suspicious activity at these branch offices.
Additionally, these branch offices did not conduct
source of funds analysis on the funds they received
and accepted third party checks in Hong Kong for
marker payments without verifying the relationship to
the beneficiary. They also rarely, if ever, referred
suspicious activities to Caesars’ BSA compliance
department and lacked a basic understand of
suspicious activities.

As to the specifics of deficient SAR filing, Caesars
failed to file over 100 SARs during the relevant IRS
examination period.21 These situations where Caesars
should have filed SARS included: unidentified guests
engaging in team play at VIP gaming salons;
suspicious transactions at branches; third party
payments by businesses and individuals; structuring;
minimal play and bill stuffing; chip walking; and
observed suspicious behavior by individual patrons.
Additionally, Caesars failed to file approximately 30
SARs regarding wire transfers for players from
“unaffiliated third-parties, including unrelated
businesses.” Finally, Caesars failed to consistently
detect and report minimal gaming.
The terms of settlement with FinCEN required
Caesars to undertake several significant obligations to
improve its BSA/AML program moving forward.22
Within 60 days of the settlement and yearly for the
next three years, Caesars agreed to hire a conflict free
“independent, external, qualified, and experienced
external auditor” to “conduct risk-based independent

Furthermore, Caesars’ independent testing was
“inadequate.”18 This was true because it did not
assess whether procedures were “actually effective in
achieving compliance with the BSA.” Rather, the
testing only examined whether Caesars was following
its procedures.

Caesars’ AML/BSA training was also deficient.19
The training failed to provide sufficient information
on transactions that should be considered suspicious.
A result of this was that some employees believed
filing a CTR necessarily meant no SAR was needed.

Caesars also failed to use all information it had
available in executing its AML program.20 For
instance, Caesars did not use a wealth of marketing
information to identify and potentially evaluate
suspicious activity. Indeed, its compliance program
did not even incorporate marketing information into
AML controls. This was significant because
FinCEN concluded that marketing information could
have been used to evaluate relationships with third
parties making payments. Relatedly, Caesars did not
attempt to “ascertain the nature of the relationship
between the individuals & businesses sending the
funds and patrons receiving them.”
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testing of Caesars’ BSA/AML program.” The
testing must “include program governance,
compliance structure and staffing; risk assessments;
compliance with all BSA recordkeeping and
reporting requirements, including CTR, SAR, and
KYC policies, procedures and controls; transaction
monitoring; and training and communications.” After
2018, FinCEN has the sole discretion to extend the
independent testing for an additional two years.
Relatedly, within 180 days of the settlement and
yearly for the next three years, Caesars agreed to
provide FinCEN with “a comprehensive report” “of
the implementation of its BSA/AML program which
will include all initiatives to improve BSA/AML

compliance and any material breakdowns or
deficiencies in internal controls, and management’s
responses and action plan to address any issues
raised” by the external audit. Within 90 days of
settlement and yearly for the next three years, Caesars
agreed to provide FinCEN and the IRS with copies
of its training programs, attendance records, and the
results of BSA/AML related knowledge testing.
Lastly, within 180 days of the settlement, Caesars
agreed to conduct, either internally or via a third
party, “a review of all transactions conducted through
Caesars branch offices in Asia and in Monterey Park,
California, for the period of January 1, 2012, through
December 31, 2014, consistent with the SAR
regulations for casinos.” Needless to say, these broad
undertakings will take significant time and involve
substantial expense to complete.

San Diego Area Card Clubs –
December 2015

On December 9, 2015, more than 200 federal, state,
and local law enforcement agents and officers served
search and asset seizure warrants as part of a criminal
investigation of an alleged illegal bookmaking
operation in the San Diego area.23 A federal criminal
indictment charged 25 people “with participating in
an illegal gambling operation that laundered an
estimated $10 million in gambling proceeds through
Chula Vista and San Diego card rooms in what
[was] believed to be the biggest illegal gambling
prosecution in San Diego county in recent memory.”

Both the Village Club (also known as the Seven Mile
Casino) and Palomar Card rooms, in Chula Vista
and San Diego respectively, were raided during the
operation. Agents seized over $600,000 during
searches of players’ accounts and card room bank
accounts. The same day, the California Bureau of
Gambling Control issued Emergency Closure
Orders on both card rooms, which were effective
immediately. The Village Club was closed for
approximately three weeks.24

The government alleges that various individuals ran
illegal gambling operations out of San Diego area
mansions that offered high-stakes poker and BJ “in
extravagant settings that featured professional card
dealers, prostitutes, chefs, and waitresses.”25 The
government further alleges that the illegal gambling
operation laundered approximately $10 million
through card rooms, Las Vegas casinos, bank
accounts, shell companies, and bail bond companies.
Specifically, according to court documents,
bookmaking clients wrote checks to card clubs and
two Las Vegas casinos that were deposited into
marker or front money accounts.26

Significantly, the indictment charged the Palomar
Card Room with participating in a criminal money
laundering conspiracy.27 The indictment charges both
the Village and Palomar card rooms with having
inadequate AML programs.28 Both card rooms are
currently pending trial in U.S. District Court in
San Diego.

NEVADA GAMING LAWYER | SEPTEMBER 2016

52

Oaks Card Club – December 2015

Oaks Card Club is located in Emeryville, California.
In an Assessment of Civil Money Penalty dated
December 17, 2015, FinCEN determined that
“Oaks willfully violated the BSA’s program and
reporting requirements from March 31, 2009 through
April 3, 2012”29 and assessed a civil money penalty
of $650,000. FinCEN noted that, despite the fact
that various employees and customers of Oaks were
indicted by a Federal Grand Jury and a search
warrant had been executed, Oaks “failed to file a
single suspicious activity report related to the activity
detailed in the indictment; . . .”30

The following lessons, among others, can be learned
as a result of the actions taken against Oaks. First, if
some of your employees and customers are indicted
for criminal offenses, it is safe to conclude that a
Suspicious Activity Report must be filed. Second, if
a search warrant is executed at your business, it is safe
to conclude that law enforcement believes that
criminal activity has occurred, which would again
require the filing of a Suspicious Activity Report.

steer them to the Normandie and that some of these
“high rollers” sought to avoid reporting requirements.
Indeed, the Club agreed those players “preferred to
gamble at cardrooms where they knew that they would
be allowed to conceal their large cash transactions by
not filing the required CTRs or SARCs.”

Specifically, the Club agreed that it helped high
rollers avoid CTRs by: using promoter (not player)
information on CTRs; conducted cash transactions
on its players’ behalf without recording the players’
information; and structured cash transactions over
$10,000 for players. The Club agreed with promoters
and players to not file CTRs for $1,383,530 in cash
transactions during 2013. In fact, during one six week
period in 2013, a particular player won over $1
million, and the Club agreed with the player and his
associates to not record any cash transactions under
the player’s name. The Club also agreed with
promoters and players to not file SARs for any of the
$1,383,530 in cash transactions.
The Club agreed that it had an inadequate AML
program because it: failed to implement key portions
of its written program; had inadequate internal
controls and independent testing; and did not
verify customer identities for cash transactions
over $10,000.

Normandie Card Club – January 2016

In January 2016, the Normandie Card Club in the
Los Angeles area pled guilty to federal criminal
charges of conspiracy to cause a financial institution
to fail to file CTRs and failure to maintain an
adequate AML program.31 As part of its plea
agreement with the government, the Club and its
individual partners agreed to cooperate with the U.S.
Department of Justice, the IRS, and others. In return,
among other things, the government agreed not to
prosecute the Club’s partners on an individual basis.

In its plea agreement with the government, the Club
agreed that it, including “high-level personnel,”
conspired to conduct cash transactions over $10,000
in one gaming day without filing CTRs. As part of
this conspiracy, the Club agreed that it engaged
independent promotors to locate “high rollers” and
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The Club is scheduled to be sentenced in Los
Angeles District Court in August 2016. As part of
its plea agreement with the government, the Club
agreed to forfeit $1,383,530 for the 2013 CTRs is
should have filed. The Club also agreed to pay the
maximum fine of $1,000,000.

Sparks Nugget Casino – April 2016

The Sparks Nugget is a casino and hotel located in
Sparks, Nevada. In an Assessment of Civil Money

Penalty dated April 5, 2016, FinCEN determined
that “[f]rom 2010 through November 2013, Sparks
Nugget willfully violated the BSA’s program,
reporting and recordkeeping requirements”32 and
assessed a civil money penalty of $1 million.
The findings and conclusions of FinCEN in the
Assessment of Civil Money Penalty included
the following:
1. The Sparks Nugget’s BSA compliance
officer “was routinely disregarded by her
managers, . . . ”33
2. Many of the SARs prepared by the Sparks
Nugget’s BSA compliance officer “were
ignored and went unfiled.”34
3. In 2010, when the IRS was conducting its
examination, the direct managers of the
Sparks Nugget’s BSA compliance officer
instructed her “to stop speaking with the
[IRS] examiners.”35
4. “Despite her role as the designated BSA
compliance officer, she was never allowed
by Sparks Nugget management to see the
IRS’s final exam report and her requests to
her managers to discuss the exam results
were denied.”36
5. “. . . Sparks Nugget employees told the IRS
that they did not need to monitor for
suspicious activity because nothing
suspicious ever happened at the Casino.”37
6. The Sparks Nugget’s SAR Committee
“never held a single meeting. Moreover,
some of the members were not even aware
that they were on the Committee.”38
7. As of 2013, the Sparks Nugget failed to
make changes “to address many of the
AML program and reporting failures
identified by the IRS. . .” in the 2010 IRS
examination report.39

Federal regulators are generally conservative in their
pronouncements and findings. However, in the
assessment against the Sparks Nugget, FinCEN
apparently pulled no punches when they concluded
that “[t]here was a blatant disregard for AML
compliance that permeated all levels of Sparks

Nugget”40 and that the “Sparks Nugget’s overarching
disregard for AML compliance was evident . . .”41
The following lessons, among others, can be
learned as a result of the actions taken against
the Sparks Nugget:
1. It is your BSA Compliance Officer’s job
to ensure that you are in compliance
with federal anti-money laundering
laws and regulations. Disregard the
advice and warnings of your BSA
Compliance Officer at your peril.
2. If your BSA Compliance Officer spends
the time and effort to prepare a SAR,
then you should think carefully before
you decide not to file it and document
your thinking as to why you did not
file it.
3. Do not ever tell your BSA Compliance
Officer that he or she should not
speak to the IRS during the course of
a Title 31 Examination. Such
instructions will leave a very negative
and lasting impression with federal
law enforcement.
4. Again, it is the job of your BSA
Compliance Officer to ensure that you
are in compliance with federal antimoney laundering laws and regulations.
What better person to review and
comment on the report of the IRS’ Title
31 Examination? What possible
justification could one have to refuse to
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let the BSA Compliance Officer see the
IRS report?
5. Although it is stating the obvious, make
sure your employees understand that
suspicious activity is not limited to the
casinos on the Strip in Las Vegas.
Make especially clear that crimes and
suspicious activity occur everywhere in
the world - even in Sparks, Nevada.
FinCEN appeared to be especially
concerned with the comments by the
Sparks Nugget employees that “they
did not need to monitor for suspicious
activity because nothing suspicious
ever happened at the Casino”42 given
the fact that a Washoe County official
“was arrested for and later convicted of
embezzling at least $2.2 million, and
gambling half of that at the Casino.”43
FinCEN pointed out that the Sparks
Nugget failed to file a SAR relating to
any of the Washoe County official’s
transactions even after the individual
was arrested.
6. If you form a SAR Review Committee,
tell the people you have appointed that
they are members of the committee and
actually hold meetings.
7. Following the receipt of an IRS Title 31
Examination report, make the changes
recommended by the report. The IRS’
findings are generally well-founded and
are designed to help you comply with
the law. The consequences of ignoring
the recommendations in the report (and
in later examinations being branded a
repeat offender) can be costly.

Hawaiian Gardens Casino – July 2016

The Hawaiian Gardens Casino (“Gardens”), is a
card club located in Hawaiian Gardens, California,
which is approximately 20 miles southeast of
downtown Los Angeles. On July 15, 2016, the
Gardens agreed to pay a $2,800,000 civil monetary
penalty to settle a FinCEN investigation.44 FinCEN
found that the “Gardens willfully violated the BSA’s
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program and reporting requirements.”45 Specifically,
the Gardens failed to:
1. implement and maintain an effective
AML program;
2. report certain transactions involving
currency in amounts greater than
$10,000;
3. report certain suspicious activity; and
4. maintain an accurate and complete
negotiable instruments log.46

The Gardens AML program violations included its
AML policies and procedures not being as detailed
as they should have been concerning “transaction
monitoring and red flags; customer identification and
verification; preparing and filing currency transaction
reports; and addressing adverse findings of
independent compliance test results.”47 The Gardens
also “had inadequate policies and procedures for
customer identification, red flags, and possible
structuring.”48 Of particular note was a finding that
“the Gardens had no policies or procedures in
place to address patrons who refused to provide
information [for BSA reporting purposes],” a
result which was conveyed to the Gardens after a
2013 independent test.49

Furthermore, FinCEN found evidence that the
Gardens’ leadership “did not take an active role as it
should have in promoting a strong culture of
compliance.”50 The Gardens’ leadership had not
reviewed or approved the risk assessment, which was
incomplete and failed to “discuss risk factors
pertaining to the type of clientele served by the card
club, the type and volume of transactions, geographic
location, and risks associated with services
provided.”51 The fact that the Gardens’ compliance
officer in place during the 2014 examination period
had insufficient industry or BSA/AML experience

prior to becoming the compliance officer also
demonstrated an inadequate compliance culture.52 An
additional program violation stemmed from the
Gardens’ failure to use several pieces of information
at its disposal to verify player information or conduct
transactional analysis to potentially file SARs.53 That
information included potentially matching and using
player’s club data, casino surveillance and open
source or online information.54

As to CTRs, the Gardens filed a number of reports
with “insufficient information.”55 The deficient
information included listing P.O. Boxes instead of
permanent addresses, missing address information,
missing or unknown subjects, and missing or unknown
Social Security Numbers.56 Of particular note was
the fact that these problems persisted even after the
IRS brought the issues to the Gardens’ attention
during a 2011 examination.57

The Gardens also failed to file SARs for certain
suspicious activity.58 This issue was also discovered
during an earlier IRS exam in 2011, thus constituting
a repeat finding.59 To be specific, during a 2011
exam the Gardens failed to file 14 SARs and failed
to file SARs on 19 players during its 2014 exam.60
Additionally, the Gardens “frequently missed critical
information and failed to provide context for broader
suspicious activity” in the SARs it did file. This
included not capturing “basic identifying information
for the customer in its SARs including a permanent
address or Social Security number” and not
“identify[ing] patterns of transactions outside of a 24

hour period in its SAR filings.” One particular SAR
“failed to identify the name of an employee that
assisted in conducting structured transactions for this
customer.”61 This employee was identified in a SAR
several years earlier engaging in similar conduct.

Like Caesars, the terms of settlement required the
Gardens to undertake several significant obligations to
improve its BSA/AML program moving forward.62
The Gardens was required to complete and provide
FinCEN with a copy of a new risk assessment within
90 days of the settlement.63 Within 90 days of
completing the risk assessment the Gardens was
required to conduct independent testing “to address
all criticisms” in the consent under the same terms as
Caesars.64 The Gardens is required to conduct a
“second examination…no later than 12 months after
the completion of the first examination, and the
remaining examination…no later than 24 months
after the completion of the second examination.”
Each review must include “at least three months of
transactional analysis to include a review of SAR
filings for that time period.” The Gardens is
required to “file SARs or amend previously filed
SARs, as appropriate,” depending upon the results
of the examinations.

Conclusion - Food for Thought

A fundamental principle running through each of
these recent cases is the government has not enforced
any new statutes or regulations. Indeed, it has been
years since the last change to the BSA or its
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implementing regulations. Instead, the government
has simply taken an expansive view of the meaning
and requirements of a risk-based AML program and
broadly defined the risks each casino should evaluate
when implementing its program. The government has
also responded to previously unaddressed risks
presented by the way many casinos operate or by the
services they provide.

To these ends, the government is plainly seeking to
hold casinos accountable for past compliance
shortcomings, even where they took place years ago,
and change the way in which casinos effectuate the
purpose of the BSA. FinCEN recently announced its
intention to adjust its civil monetary penalties upward
for inflation starting August 1, 2016.65 The
government is also seeking to hold MoneyGram’s
former compliance officer personally liable for a
$1,000,000 civil monetary penalty and get an order
permanently barring him from participating in the
financial industry because of AML/BSA
compliance failures.66
What all of this means is that your casino must start
by taking a very serious look at its culture of
compliance since this is the key driver of your
AML/BSA compliance program. Indeed, it is an
integral aspect of FinCEN’s review of compliance
programs. Some key questions to aid in the analysis
of your casino’s culture of compliance include
examining whether:
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•

Executives, Directors and/or Managers
provide strong, explicit and visible support
for corporate compliance policies.

•

Compliance leaders have stature
in company.

•

Compliance policies are written, clear,
and easily understood.

•

Compliance policies are effectively
communicated to all employees, easy to
find, and the subject of training.

•

Employees know what to do or with whom
to consult when compliance issues arise.

•

Compliance policies/practices are current
and account for evolving risks and
circumstances.

•

Mechanisms are in place to
enforce/reward compliance.
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•

Third parties doing business with the
casino are expected to be serious about
compliance and does the casino take
action against those third parties if not.67
Substantively, the recent enforcement
actions and prosecutions described above
reveal that the government is actively
examining whether casino compliance
policies, procedures, and practices:

•

Are sufficient to address the risks
associated with the casino’s specific
geographic locations and the games and
services it offers.

•

Are being followed consistently.

•

Enable to the casino to use and put all the
pieces of information about a player or
transactions together across various
departments and parts of the business like
operations, marketing, credit, hotel, dining,
entertainment, and shopping.

•

Allow the relevant departments to
sufficiently identify a player and
properly evaluate a player’s source
of funds or wealth.

•

Properly allow the casino to respond to
findings reported during IRS examinations
and independent audits in a timely manner.

Moreover, these cases make it clear that the
government is holding casinos accountable for past
errors. This is true even where the errors took place
under revised or revamped compliance programs.

These cases, numerous statements by government
officials, and our experience show that your casino is
far better off “getting out in front” of any past
program shortcomings rather than waiting for the

government to bring them to your attention as was
true in most of these cases. An effective way to
accomplish this is to start by auditing your program,
preferably with a fresh set of outside eyes, especially if
it has been a few years since your last audit. You may
be reluctant to actually look under the hood of your
program for fear of being on notice about issue(s).
However, you would much rather have your casino
identify and address problems itself (or at least start
to) before the government brings them to your
attention and penalizes you for not taking action.
Things will generally go much smoother for your
casino if you make efforts to learn from the mistakes of
others than if you do not. As the government takes
more and more enforcement actions, it will be less
forgiving of those who do not make efforts to learn
from the mistakes of others.
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Interview with Geoff Freeman
regarding the AGA’s AML
Research Initiative

Earlier this year, ahead of a major international evaluation of the United States’ system
for preventing criminal abuse of the financial system, the American Gaming Association
(AGA) released the most comprehensive examination ever conducted of the U.S. casino
gaming industry’s compliance with anti-money laundering (AML) requirements. AGA
President and CEO, Geoff Freeman, shares more on the background for this research, its
key findings and its implications for the future.

Q. Why did you pick the middle of

2015 to commission a study of AML
compliance in the gaming industry?

The immediate spur was the pending review
of U.S. AML programs under the auspices
of the international Financial Action Task
Force (FATF), which proceeded through the
first quarter of this year. Since FATF was
going to look at the AML record of the U.S.
gaming industry, among many other things,
we thought we could facilitate that effort by
taking an in-depth look ourselves.

In addition, the evolution of AML policy
toward a risk-based approach supported
performing the study now, as the trend
continues to place a premium on the exercise
of judgment by financial institution personnel.
An early AGA response to the increased
focus on suspicious activity reporting and riskbased compliance was to sponsoring an
industry-wide effort to develop a best
practices document that distills and shares our
members’ experiences with AML compliance.
That best practices document, first issued in
2014, has proven useful both for our
members and for law enforcement officials
who are trying to get a handle on the
challenges of designing effective and costeffective AML programs. We have now gone
59
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through our first revision and update of the
best practices document. The next logical
step was to take a hard look at the industry’s
compliance efforts.

The gaming industry has always been
required to satisfy stringent licensing and
operational regulation at the state level, so our
AML efforts reflect the application of that
attitude to the challenges of meeting federal
AML requirements.

Q. What were the principal findings of
the Ernst & Young/AGA study?

The study found that risk assessment has taken
root in the industry and is playing a central
role in the AML effort. Increased budget and
expanded human resources are being applied
to this priority: two-thirds of the respondents
reported an increase in their AML budget

over the last five years, with an average budget
increase of about 74 percent. Much of the
expanded focus is on training, with 88 percent
of respondents showing increased spending on
training over the last five years. And the
increases will continue: two-thirds of the
respondents plan to increase AML compliance
spending by an average of 13 percent in the
next fiscal year. Moreover, gaming companies
are expanding the skill base of their compliance
departments. The number of compliance
workers with ACAMS certification has
quintupled since 2010, while gaming
companies are looking to add professionals
with law-enforcement backgrounds, foreign
language skills, and familiarity with sources of
overseas information.

judgment based on information gleaned from
multiple sources. But the metrics reported in
the study demonstrate strong improvements.

Q. Does the AGA/Ernst &Young Study
suggest any changes in the AML
regulatory regime for casinos?

This increased emphasis on risk-based
reporting has had a dramatic impact on AML
compliance. Statistics released by the
Financial Crimes Enforcement Network
(FinCEN) show a 250 percent increase in
SARs filed by gaming companies from 2011
to 2014. Our study found that for those
respondents that recorded when they
terminated customer relationships because of
AML concerns, such terminations increased
23-fold over the same four-year period.

The study included interviews of officials with
twenty-three different law enforcement
agencies; it found a consensus view that the
gaming industry has made substantial advances
in AML compliance in recent years. A riskbased compliance system can never be perfect
because it relies on the exercise of human

One of the clear findings was that despite the
increased emphasis by FinCEN and other
regulators on risk-based compliance that
identifies suspicious activity, respondents still
must spend extensive effort on old-fashioned
currency transaction reporting (CTRs) that
has considerably less utility for lawenforcement purposes. Our study found that
80 percent of the examination process by
federal auditors is focused on suspicious
activity reporting, yet the respondents of the
study still have to devote more than 40 percent
of their AML compliance budget to CTR
filings. That’s a misalignment between the
burdens and benefits of AML regulation. We
understand that other financial institutions are
in the same bind. FinCEN officials and
others have acknowledged that some
adjustment in that CTR compliance burden
may be warranted, but it hasn’t yet occurred in
a meaningful way. That adjustment should be
a high priority.

Q. Did the study identify special

challenges for gaming
companies – as compared to
other financial institutions – in
achieving AML compliance?
NEVADA GAMING LAWYER | SEPTEMBER 2016

60

Casinos always have the challenge that their
customers do not come to them in order to
conduct financial transactions, but because they
want to have a good time. Consequently, the
AML compliance effort takes place in part on
the noisy gaming floor or at the casino cage,
not in a quiet office, and involves transactions
that are ancillary to (not at the heart of)
the relationship between the casino and
the individual.
In addition, although some financial activity
in casinos is suspicious by its nature – for
example, the structuring of transactions to
avoid CTR reporting thresholds – much of it
is not inherently suspicious but becomes
suspicious only because of the identity of
the customer.

As the noted in the U.S.
Treasury’s National Money
Laundering Risk
Assessment (June 2015),
“most often criminals who
use casinos to launder illicit
proceeds do it through
gambling and spending on
entertainment.” This
presents a challenge because
all of the other casino
customers are also gambling and spending
money on entertainment, which means that
casino AML compliance programs cannot rely
solely on what employees observe on the
gambling floor or at the cage. Rather, they
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must combine those observations with other
information about the background of the
specific customer. More data points must be
consulted, diverse parts of the business must
share information with each other, and
decision-making individuals must make
complex, often nuanced judgments.

Q. Does the study help point the way

towards the next stages of casino
AML compliance efforts?

Due to the increasing emphasis on risk-based
AML compliance efforts designed to identify
suspicious activity, it will become ever more
important to improve communication between
the industry and law-enforcement agencies.
Risk-based compliance involves pursuit of a
moving target. Criminal techniques evolve
over time and potential criminal groups emerge
and recede from the scene. Industry AML
compliance can only be improved by better
communication to casinos by government and
by other financial institutions of the evolving
nature of these risks. The study found that
40 percent of respondents had registered in
the government’s 314(b) program, which
facilitates the exchange of information
among financial institutions. Such efforts
need to grow.
In addition, the commitment to
AML compliance needs to
spread through the industry.
Smaller properties in niche
markets face different risks than
global companies do, and often
less overall risk, but all casinos
face material AML compliance
risk. As other financial
industries have seen, bad actors
will search out the weak spots in
the financial system, no matter
how small or remote they may be.

Geoff Freeman is President and CEO of the American Gaming Association
(AGA). In his role as chief executive of the AGA, Freeman is the leading
advocate for the commercial and Tribal gaming industry and is responsible for
positioning the association to address regulatory, political and educational
challenges and opportunities. Follow him on Twitter: @GeoffFreemanAGA.

2016

Gaming Law
Conference
Friday, November 4, 2016 | Red Rock Casino Resort Spa
Presented by:

Agenda
(1 Hour) eSports
Seth Schorr, CEO, Fifth Street Gaming, LLC
Johnathan Wendel, Professional eSports Player

(1 Hour/Substance Abuse) Problem Gambling
Bo Bernhard, Ph.D., Executive Director, UNLV International Gaming Institute
Keynote Lunch Speaker

(1 Hour) Regulators Roundtable
P. Gregory Giordano, Partner, McDonald Carano Wilson LLP(Moderator)
Dr. Tony Alamo, Chairman, Nevada Gaming Commission
A.G. Burnett, Chairman, Nevada Gaming Control Board

Everything You Want to Know about the Gaming Industry’s Newest Regulator
James Kim, Of Counsel, Ballard Spahr LLP
Kevin D. Leitao, Of Counsel, Ballard Spahr LLP
(2 Hours) A Brave New World: Ethics in Cyberspace?
Jennifer Roberts, Associate Director, UNLV - International Center for Gaming Regulation
Missy Young, Executive Vice President, Switch
“Meet Your Regulators: Past & Present”
that RSVP with their registration.

Gaming Law Conference Mixer to be held on November 3, 2016, from 5:30 p.m. to 7:00 p.m. at
T-Bones Steakhouse (Red Rock Casino Resort Spa).

For more information, please visit http://www.nvbar.org/cle/liveseminars

PRESORTED
STANDARD
U.S.POSTAGE

PAID

LAS VEGAS, NV
Permit No. 1006

1
2
3
4

RE: KONAMI GAMING, INC. TO
WILLIAM S. BOYD

5

Case No. 00000092016

Nevada Gaming Lawyer

6
7
8
9
10
11

MOTION TO ENGAGE IN CELEBRATORY CONDUCT

12
13
14
15
16
17
18
19
20
21
22
23
24
25

This motion seeks to compel Mr. William S. Boyd to
accept our admiration.

Konami Gaming, Inc. is proud to celebrate the legacy of William
S. Boyd and Boyd Gaming Corporation. Congratulations on your many
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