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The Supreme Court 2019‐2020
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Thank you
https://www.supremecourt.gov/
https://www.oyez.org/
https://www.scotusblog.com/
https://www.usatoday.com/pages/inte
ractives/news/supreme‐court‐
decisions‐2019‐2020/
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Department of Homeland Security v. Regents
of University of California
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Kahler v.
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United States Agency for International Development v.
Alliance for Open Society International, Inc.
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Hernandez v. Mesa
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United States Agency for International
Development v. Alliance for Open Society
International, Inc.
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Elections
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WHAT’S NEXT?

THANK YOU!
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Mitigating Risk in Government Contracts
Maureen Martinez, ARM-P

Maureen Martinez- a risk professional for over twentytwo years, Maureen has worked in both the private and
public sectors and is currently the Insurance and Loss
Prevention Specialist for the State of Nevada. As the
Insurance Specialist, she responsible for the insurance
procurement for the State of Nevada and assists state
agencies with insurance issues related to their contracts.
When away from work, Maureen enjoys traveling and
spending time playing board games with her family and
friends.
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Mitigating Risk
in Government
Contracts
2020 NEVADA GOVERNMENT CIVIL
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Essential provisions for
mitigating risk within
contracts include many
elements. Insurance
and indemnification
are not the only
provisions that help to
mitigate risk and create
a strong contract.
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Other contract provisions
The “Other” contract provisions are important
because if properly written, can prevent issues
and disputes before they happen.
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Scope of Work
The MOST important of these other provisions is the Scope
of Work.
>A good Scope of Work should answer these questions:
◦ >WHAT exactly are you asking the contractor to do?
◦ >Are the contract Deliverables clearly defined?
◦ >Do the Deliverables have a reasonable and specific Timetable
for their completion?
◦ >Does the contract have a payment schedule tied to those
Timetables?
◦ >Does the contract have a specific reporting mechanism for
monitoring the Deliverables?
◦ >Does the contract have remedies in the event the Deliverables
or Timetables are not met?
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Indemnification and
insurance can not save a
contract if the underlying
scope of work does not
clearly define the work to
be done and contain
specific deliverables with a
certain timetable for their
completion.
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Other contract provisions(Continued)
Additional “Other” contract provisions include:
>Independent Contractor Relationship
◦ >Beware of stating HOW you want the work done.

>Subcontractors?
>Does the contract address who is performing the work including the use of subcontractors?
>Ownership of Work Product(Intellectual Property) vs. Data
◦ >Does the contract clearly state who owns the “work product” at project end?
◦ >Does Public Entity maintain “ownership” of the data stored or held by others?
>Confidentiality vs. Public Record
◦ >Does the contract clearly define what information is considered confidential?
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Other contract provisions(Continued)
Additional “Other” provisions include:
>Choice of Law
◦ >Will govern which jurisdiction legal disputes will settled and how of tort caps will apply.
>Force Majeure
◦ > Provides resolution for the parties when extraordinary events or circumstance occur beyond their
control.
>Termination Clauses
◦ >Does contract include termination clauses including for non‐appropriation of funding?
>Warranties
◦ >Determines how long the contractor will stand behind the completed work.
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Indemnity
Clauses
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Indemnification
Indemnification is a form of contractual “Risk Transfer”. The
amount of risk transferred to the other party is determined
by how the language is written.
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> Contractor can
control them better:
• >Has experience in
dealing with the risks
• >Is in a better position
to control the means
and methods used thus
reducing the risks

> To protect
the public
entity self‐
insurance
program from
claims.

> It is a
customary
practice

WHY TRANSFER RISKS BY CONTRACT?
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Types of Indemnification
>Broad ‐ You will hold me harmless from all negligence.
>Intermediate ‐ You will hold me harmless from all negligence except
mine.
> Limited ‐ You will hold me harmless from your negligence.
>Mutual – Each party agrees to hold harmless the other party
against certain losses.
Indemnity provisions typically don’t provide for absolute and
unlimited indemnity and are usually a result of a negotiated process.
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Indemnification (continued)
Indemnification provisions can include restrictions such as:
•Monetary limits on the amount of indemnity to be paid;
•Time restrictions on the duration of the indemnity obligations; or
•Categories of claims to which the indemnity obligation does or does not apply.
It is important to review the Nevada state laws governing your situation prior to
entering into any sort of agreement, otherwise, the courts may invalidate the
indemnity provision written within your agreement if they are contrary to
Nevada law.
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Tort Claims ‐ Statutory Protections
Additionally, for Nevada Public entities, they are afforded statutory protection under NRS
Chapter 41, which caps public entity liability to certain dollar amounts per cause of action.
These limitations have changed over the years.
Per NRS 41.035:
◦ >$150,000 effective from July 1, 2020 – June 30, 2022
◦ >$200,000 effective July 1, 2022
So when crafting revisions to indemnification language, it is important to either expressly
reference NRS 41 or at least make sure you assert the limitations afforded under Nevada law.
NRS_ CHAPTER 41 - ACTIONS AND PROCEEDINGS IN PARTICULAR CASES CONCERNING PERSONS.pdf
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Insurance
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Why Use Insurance Clauses?
>To specify the types and limits of insurance the Contractor
must have.
>To protect from claims due to the negligence caused by
contractor in performance of their work
>To protect public entities assets from loss or damage.
>To ensure that the transferee has funds available to pay
liability assumed under the indemnity clauses.
>To give the Public Entity some specific rights under the
Contractor’s insurance policies, such as the right to defense.
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Insurance Basics – Core Coverages
Workers’ Compensation ‐ Covers the contractor’s statutory obligation to provide medical
benefits and disability income for their employees.
Commercial General Liability ‐ Covers liability for bodily injury, personal injury & property
damage arising out of the business operations of the contractor.
Business Automobile Insurance ‐ Covers liability arising from the contractor’s operation of
licensed vehicles.
Professional Liability ‐ Covers liability arising from the contractor’s errors or omissions when
performing professional services.
Commercial Crime Insurance ‐ Covers the dishonest acts of contractor employees including
theft for their enrichment.
Performance Security – usually a bond that assures the contractor will perform the work in
conformance with the terms of the contract.
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Common Insurance Policy Parts & Pieces
Declaration Page – provides a quick summary of the policy.
Who is an Insured – the entity who is the party covered by the policy.
Definitions – explains what the policy terms mean.
The Insuring Agreements – explains what coverages are afforded under policy.
Limits of Insurance – How much the insurance company will pay.
Exclusions – What isn’t covered.
Policy Conditions – Restrictions, duties, responsibilities.
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Additional Insured Endorsements
For most contracts it is common and customary to request to be added as an additional
insured.
Additional insured status provides additional protections via the contractor’s policy for defense
and damages.
Keep in mind that additional insured status can only be provided via an endorsement that
alters the contractor’s policy.

Certificates of insurance does not alter the contractor’s policy or afford
additional insured status.
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Additional Insured
Endorsements
ADDITIONAL INSURED ENDORSEMENTS
> Can either be a scheduled endorsement
that specifically names the other covered
entity,
> Or via a “blanket” endorsement which
provides automatic coverage as required by
contract with the insured.

This Photo by Unknown Author is licensed under CC BY‐SA
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Named Insured vs. Additional Insured
Obligations of the Named Insured

Obligations of the Additional Insured

Must notify insurer of claims

Must cooperate in investigation and defense

Must pay premium
Must cooperate in investigation and defense
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Waiver of
Subrogation
What Is a Waiver of Subrogation?
A waiver of subrogation is a contractual provision
whereby an insured waives the right of their insurance
carrier to seek compensation for losses from a negligent
third party.
Provides for public entities with additional protection
from third party suits.
Just as with other insurance policy provisions, a waiver of
subrogation is only be provided by the insurance
company through a policy endorsement
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Notice of Cancellation
Most contracts require the contractor to maintain their insurance coverage through the term of
the agreement.
However, as previously stated – the policy does not provide notice to other parties such as
additional insureds unless the policy is specifically endorsed to do so.
In the event, the policy is NOT endorsed for the insurer to provide notice, it then becomes the
responsibility of the contractor to provide that notice.
Contract provision should also mandate providing evidence of coverage upon initial execution of
the agreement then annually when each of the contractor’s policies renew.

This Photo by Unknown Author is licensed under CC BY
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INSURANCE POLICY
‐ best evidence if certified
‐ difficult to obtain
‐ takes up space
‐ would require trained staff to review

Evidence of
Insurance
Choices

ENDORSEMENTS
‐ reasonable evidence
‐ easier to obtain
CERTIFICATES OF INSURANCE
‐ easiest to obtain
‐ is not binding
◦ LETTERS OR STATEMENT OF SELF INSURANCE
‐ usually issued by the contractor themselves
‐ must review financials to determine if reasonable
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Certificates of Insurance Limitations
Certificates of Insurance are informational documents only.
Per the Division of Insurance, Bulletin 11‐014

“Certificate of insurance for property or casualty insurance cannot be used
to amend, expand or alter the terms of the underlying insurance policy.
Misrepresenting policy terms or conditions on a certificate of insurance is
considered a violation of Nevada Revised Statute (NRS) 686A.030.”
Bulletin_2011_11-014.pdf
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Insurance
Market Cycles
Keep in mind that industry
conditions can impact the
contractor’s access to insurance
and the amount of coverage they
can afford.

Currently, we are in a HARD
market cycle.
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Questions

Maureen E. Martinez
Insurance and Loss Prevention
Specialist
State of Nevada Risk Management
memartinez@admin.nv.gov
or via MS TEAMS
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NRS: CHAPTER 41 - ACTIONS AND PROCEEDINGS IN PARTICULAR CASES CONCERNING PERSONS

NRS 41.035 Limitation on award for damages in tort actions. [Effective through June 30, 2020.]
1. An award for damages in an action sounding in tort brought under NRS 41.031 or against a present or former officer or
employee of the State or any political subdivision, immune contractor or State Legislator arising out of an act or omission within the
scope of the person’s public duties or employment may not exceed the sum of $100,000, exclusive of interest computed from the date
of judgment, to or for the benefit of any claimant. An award may not include any amount as exemplary or punitive damages.
2. The limitations of subsection 1 upon the amount and nature of damages which may be awarded apply also to any action
sounding in tort and arising from any recreational activity or recreational use of land or water which is brought against:
(a) Any public or quasi-municipal corporation organized under the laws of this State.
(b) Any person with respect to any land or water leased or otherwise made available by that person to any public agency.
(c) Any Indian tribe, band or community whether or not a fee is charged for such activity or use. The provisions of this paragraph
do not impair or modify any immunity from liability or action existing on February 26, 1968, or arising after February 26, 1968, in
favor of any Indian tribe, band or community.
Ê The Legislature declares that the purpose of this subsection is to effectuate the public policy of the State of Nevada by encouraging
the recreational use of land, lakes, reservoirs and other water owned or controlled by any public or quasi-municipal agency or
corporation of this State, wherever such land or water may be situated.
(Added to NRS by 1965, 1414; A 1968, 44; 1973, 1532; 1977, 985, 1539; 1979, 1736; 1987, 543; 1995, 1073; 2007, 3024, 3025)
NRS 41.035 Limitation on award for damages in tort actions. [Effective July 1, 2020 through June 30, 2022.]
1. An award for damages in an action sounding in tort brought under NRS 41.031 or against a present or former officer or
employee of the State or any political subdivision, immune contractor or State Legislator arising out of an act or omission within the
scope of the person’s public duties or employment may not exceed the sum of $150,000, exclusive of interest computed from the date
of judgment, to or for the benefit of any claimant. An award may not include any amount as exemplary or punitive damages.
2. The limitations of subsection 1 upon the amount and nature of damages which may be awarded apply also to any action
sounding in tort and arising from any recreational activity or recreational use of land or water which is brought against:
(a) Any public or quasi-municipal corporation organized under the laws of this State.
(b) Any person with respect to any land or water leased or otherwise made available by that person to any public agency.
(c) Any Indian tribe, band or community whether or not a fee is charged for such activity or use. The provisions of this paragraph
do not impair or modify any immunity from liability or action existing on February 26, 1968, or arising after February 26, 1968, in
favor of any Indian tribe, band or community.
Ê The Legislature declares that the purpose of this subsection is to effectuate the public policy of the State of Nevada by encouraging
the recreational use of land, lakes, reservoirs and other water owned or controlled by any public or quasi-municipal agency or
corporation of this State, wherever such land or water may be situated.
(Added to NRS by 1965, 1414; A 1968, 44; 1973, 1532; 1977, 985, 1539; 1979, 1736; 1987, 543; 1995, 1073; 2007,
3024, 3025; 2019, 3061, effective July 1, 2020)
NRS 41.035 Limitation on award for damages in tort actions. [Effective July 1, 2022.]
1. An award for damages in an action sounding in tort brought under NRS 41.031 or against a present or former officer or
employee of the State or any political subdivision, immune contractor or State Legislator arising out of an act or omission within the
scope of the person’s public duties or employment may not exceed the sum of $200,000, exclusive of interest computed from the date
of judgment, to or for the benefit of any claimant. An award may not include any amount as exemplary or punitive damages.
2. The limitations of subsection 1 upon the amount and nature of damages which may be awarded apply also to any action
sounding in tort and arising from any recreational activity or recreational use of land or water which is brought against:
(a) Any public or quasi-municipal corporation organized under the laws of this State.
(b) Any person with respect to any land or water leased or otherwise made available by that person to any public agency.
(c) Any Indian tribe, band or community whether or not a fee is charged for such activity or use. The provisions of this paragraph
do not impair or modify any immunity from liability or action existing on February 26, 1968, or arising after February 26, 1968, in
favor of any Indian tribe, band or community.
Ê The Legislature declares that the purpose of this subsection is to effectuate the public policy of the State of Nevada by encouraging
the recreational use of land, lakes, reservoirs and other water owned or controlled by any public or quasi-municipal agency or
corporation of this State, wherever such land or water may be situated.
(Added to NRS by 1965, 1414; A 1968, 44; 1973, 1532; 1977, 985, 1539; 1979, 1736; 1987, 543; 1995, 1073; 2007,
3024, 3025; 2019, 3061, effective July 1, 2022)

https://www.leg.state.nv.us/nrs/nrs-041.html#NRS041Sec035
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Best Practices in
Electronic
Communications

Michael Oh‐ is the Senior Assistant City Attorney with the
Henderson City Attorney’s Office. Michael is the current
Secretary for the State Bar of Nevada Civil Government
Attorney’s Section and serves as a panel chair for the
Southern Nevada Disciplinary Board. During his time as a
government attorney, Michael has participated in regional
discussions with other southern Nevada government
entities on issues dealing with public records and has
published two articles for the International Association of
Chiefs of Police publication “The Police Chief” on legal
issues affecting law enforcement

Bethany Rudd Sanchez‐ is an Assistant City
Attorney for the City of Henderson. Ms.
Sanchez has 14 years of experience working
for local governments in Southern Nevada
and providing advice on a wide variety of
matters including redevelopment, planning
and zoning, public works projects, regulatory
compliance and public records.
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ELECTRONIC COMMUNICATIONS –
BEST PRACTICES
Nicholas Vaskov, City Attorney
Michael Oh, Senior Assistant City Attorney
Bethany Sanchez, Assistant City Attorney
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• Make no mistake…text messages and email communications
regarding government business sent from or received on
government or privately owned devices are public records…
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This means……all text messages and emails
related to or documenting government activities
and business (whether on a government owned
devices or on personal devices):
1. Must be retained consistent with the
government agencies records retention
schedule –
2. Must be produced/disclosed upon request of
the public (unless otherwise exempt)
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How has the City of Henderson addressed this problem?
•

The City’s Enterprise Mobile Technology Policy (Policy No. DKT02) has been revised
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The revised policy provides:
For City-Owned Devices
• Employees are strongly discouraged from using text messaging as a
means of communicating about City business
• Text messaging should be limited to transitory or emergency
communications only
• Employees are strongly encouraged to use City email for communicating
about City business
For Employee-Owned Devices
• Employees are prohibited from using text messaging as a means of
communicating about City business
• Any text messages received should be forwarded to a City email account or
mobile device
• All text messages must be maintained in accordance with the City’s records
retention schedule (Clerk’s Record Directives – Policy No. F-01)
• In the event of a public records request – employees must review their texts
for responsive records, provide the responsive records, and sign a
declaration stating that all responsive records have been provided
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Electronic Communications…words to the wise…

Don’t be the person for whom the “E” in
email/e-communications stands for
• Eternal
• Embarrassing
• Evidence
Your e-communications are a direct
representation of you!
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Electronic Communications…words to the wise…
•

Every email/text is a record. Do not put in an email or
text something you would not sign as a letter or memo

•

As a public official – you have no reasonable
expectation of privacy in your e-communications

•

Always assume your e-communications will be
published for the world to see

•

Snark and gossip have no place in your ecommunications

•

Know when not to use email/text:
 when confidentiality is critical
 when you are angry or your emotions are clouding
your better judgment
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Electronic Communications Best Practice
To Do List – for government attorneys
 Disabuse elected officials and staff of the notion of privacy on private
devices
 Educate on the risks using contemporary examples
 Audit the use of text messaging and consider capture/archive
software
 Review and update policies governing use of mobile devices
 Provide training on electronic communication best practices
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Questions?

Nicholas Vaskov, City Attorney
Michael Oh, Senior Assistant City Attorney
Bethany Sanchez, Assistant City Attorney

