
This year, 2017 marks 
the 25th anniversary of the 
Mandatory Court-Annexed 
Arbitration program 
and the 15th anniversary 
of the innovative Short 
Trial Program (STP). 
Both programs comprise 
Alternative Dispute 
Resolution (ADR), which 
began in southern Nevada 
on July 1, 1992. The first 
arbitrator was appointed on 
August 31, 1992. 

The Mandatory 
Arbitration Program: 
Beginnings

The program was created to relieve 
court congestion when Clark County 
had less than one-third the number of 
judges it has now and each department 
heard general civil, criminal and family 
law cases. In the early 1990s, there 
were only 16 elected judges. 

Program Statistics

The statistics demonstrate that the 
ADR programs succeeded in relieving 
court congestion. Since its start-up in 
the early 1990s, the ADR office has 
reviewed an estimated 6,000 to 7,500 
cases annually, and approximately 
4,000 cases have been completed 
through the program since its inception, 
with a resolution rate of 80 percent for 

cases that enter the program. Out of 
the 4,000 cases that utilize arbitration, 
an estimated 400 or more cases 
proceed to the Short Trial Program 
each year, after a request for trial de 
novo is filed. During the program’s 
first 20 years, from 1992 to the start 
of 2012, approximately 71,903 cases 
were opened and received appointed 
arbitrators in Clark County. 

Program Rules

Arbitrations and short trials are 
administered by the ADR Office in 
Clark County, previously overseen 
by Commissioner Chris Beecroft, Jr. 
Filed cases enter into the mandatory 
program, unless exempted upon the 
filing of an answer. The mandatory 
court-annexed arbitration system 
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absorbed 53 percent of the 166,963 
total filings between 1992 and 2016. A 
total of 88,783 cases were in arbitration 
between 1992 and 2016.

The Legislature enacted legislation 
in the early 1990s to create the program 
(N.R.S. 38.250 to 38.258). N.R.S. 
38.253 authorizes the Nevada Supreme 
Court to provide for the creation of 
a court-annexed arbitration program 
and to adopt rules to govern it. The 
rules, amended from time to time, 
can be found in the “Rules Governing 
Alternative Dispute Resolution” 
following the Nevada Rules of 
Professional Conduct in the Supreme 
Court Rules. These rules are referred 
to as Nevada Arbitration Rules (NAR). 
The purpose of ADR, according to Rule 
2 of the NAR, is to provide a simplified 
procedure for obtaining a speedy and 
simple resolution of certain claims. 
Every effort must be made to ensure 
that discovery, if allowed, is neither 
costly nor burdensome. Discovery is 
limited by the arbitrator. Depositions 
are generally limited to an hour for the 
plaintiff and any witnesses.

The jurisdictional limit for 
arbitrations increased from $25,000 

initially to $40,000, and it is currently 
set at $50,000. It is important to 
emphasize that all cases enter the 
mandatory arbitration program unless 
automatically exempted or granted an 
exemption. Arbitration is a process 
mandated by statute NRS 38.250, 
stating all cases must be submitted to 
non-binding arbitration. 

Short Trials

The Short Trial Program became 
effective under NRS 38.258 on October 
1, 1999. The Nevada Supreme Court 
adopted the Nevada Short Trial Rules 
(NSTR) in ADKT 310, effective July 
7, 2000. The Short Trial Program is 
administered by the ADR Office and 
was fully implemented by January 
2002. The program is mandatory for 
cases involving a trial de novo. 

The success of the program 
resulted in its expansion to Washoe 
County in the Second Judicial District 
Court. The federal court in Nevada 
adopted its own version of the program 
in March 2013. The statistics for Clark 
County during the last 10 years, from 
January 1, 2007, to January 1, 2017, 

are interesting. In 2016, the Short Trial 
Program conducted 89 trials, 80 in 
2015, 95 in 2014, 90 in 2013 and 137 
in 2012. The statistics prior to 2012 
also show fluctuation, at a low of 77 
short trials in 2007. The record year, 
2008, saw 133 short trials. On the 10th 
anniversary of the Short Trial Program 
in 2012, the ADR Office reported that 
a total of 646 short trials had been 
conducted through the program, with 
approximately 88 currently active 
judges pro tempore serving it. The 
Short Trial Program also contributes 
to the relief of court congestion. The 
resolution rate has fluctuated between 
75 to 85 percent each year.

Common Challenges

There are common pitfalls in 
the ADR program, the first is that all 
cases subject to arbitration, unless 
exempted automatically, proceed to 
the court-annexed arbitration system. 
NRS 38.250 provides that all cases in 
which the award value per plaintiff 
does not exceed $50,000 are subject 
to the program. Under NAR 3A, 
there are 10 categories of automatic 
exemption, such as actions in equity, 
class actions, title to real estate, 
extraordinary relief, appeals from 
courts of limited jurisdiction, judicial 
review of an administrative decision, 
medical malpractice, parties who are 
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incarcerated and prior written 
agreement to arbitrate. The 
exemption must be stated 
separately on the complaint, 
such as “Arbitration 
Exempt: Equitable Relief 
Sought.” NAR 5(A) states 
that in order to claim the 
automatic exemption, 
the initial pleading must 
state the category and not 
just the type of case. In 
addition, there are three 
additional exemptions 
which are not automatic: 

cases that exceed $50,000, 
cases involving public policy and 

cases with unusual circumstances that 
comprise good cause for removal from 
the program. However, 
there is no automatic 
exemption for cases 
where the amount in 
controversy exceeds 
$50,000. A request for 
exemption, under NAR 
5A, “must be filed within 
20 days after the filing of an 
answer by the first answering defendant.” 

In the Short Trial Program, a 
prevailing myth indicates that once the 
parties are in the program, they can’t get 
out. Nothing could be further from the 
truth. Once a trial de novo is timely filed 
from arbitration (within 30 days after 
the arbitration award is served upon the 
parties), the case proceeds to the Short 
Trial Program. The parties may opt to 
remove the case from the Short Trial 
Program and proceed with a regular case. 
However, there is a catch: the parties 
must pay the demand-out fee. Short trials 
last one day; each side gets up to three 
hours in which to present their case.

Cases that enter into STP, or a 
regular court trial program, do so after a 

request for trial de novo is timely 
filed. NAR 22A provides that 

the failure of a party to bring or defend 
a case in good faith constitutes a waiver 
of the right to request a trial de novo. 
Motions to strike request for trial de 
novo for failure of a party to litigate a 
case in good faith were common during 
the 1990s and 2000s. In Chamberland 
v. Labarbera (110 Nev. 701, 877P.2d 
523 (1994)), the Nevada Supreme Court 
held that a party’s failure to attend the 
arbitration hearing did not warrant such 
a draconian sanction, striking the request 
for trial de novo. The court found that 
liability was not an issue, and only 
the extent of the damages were to be 
determined. The court concluded that the 
non-attending party offered a defense and 
cross examined the plaintiff concerning 
her injuries. 

On the other hand, the Nevada 
Supreme Court upheld the denial of 
request for a trial de novo to a party 
that failed to defend the arbitration in 
good faith. In Casino Properties, Inc. v. 
Andrews, 112 Nev. 132, 911 P2d 1181 
(1996), the court concluded that a party 
had not prepared for the arbitration, 
did not participate in a meaningful 
manner and impeded the proceedings 
by failing to provide information. Two 
other cases suggest that, in view of 
the constitutionally protected right to 
a jury trial in Nevada, there was little 
conduct that could rise to the level of 
a failed good faith participation and, 
therefore, constitute sufficient grounds 
to strike a request for a trial de novo. 
See Gittings v. Hartz, 116 Nev. 386, 996 
P2d 898 (2000), which held the actions 
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The State Bar of Nevada Public Lawyers Section 
will sponsor the 2017 Nevada Government Civil 
Attorneys Conference, scheduled for May 10-12 at 
the Hard Rock Hotel & Casino at Lake Tahoe, NV.  
This conference is an annual forum for networking 
and education on the critical issues facing 
government counsel representing state, municipal, 
county or other public entities.    

The registration fee for the conference is $50 for 
members of the Public Lawyers Section and $499 
for non-members. The registration fee includes 
all conference materials and some meals.  The 
conference will feature approximately 10 hours 
of CLE presentations (including ethics), and the 
Public Lawyers Section annual breakfast meeting.   
Attendees may register with the Nevada State Bar  
at www.nvbar.org.   
 
REGISTRATION DEADLINE IS April 29, 2017.

Attendees are responsible for making their 
lodging reservations; contact the Hard Rock 
Hotel & Casino at 1-844-588-7625 prior to  
April 11th and request the group rate for the 
Nevada Government Civil Attorneys Conference.

2017 NEVADA 
GOVERNMENT 

CIVIL ATTORNEYS 
CONFERENCE

Hard Rock Hotel & Casino –  
Lake Tahoe, NV
May 10-12, 2017

For further information, please contact  
Brett Kandt, Public Lawyers Section Chair, at 
(775) 684-1201 or e-mail bkandt@ag.nv.gov.

of an insurance company cannot be attributed 
to its insured when reviewing an arbitration 
proceeding. 

In Campbell v. Maestro, 116 Nev. 380, 
996 P.2d 412 (2000), the court said the 
failure to settle was not relevant to good faith 
participation. However, if a plaintiff fails to 
meaningfully participate in the arbitration 
proceedings, fails to submit an arbitration brief 
or fails to participate in the arbitration hearing 
(either personally or through counsel), then an 
order granting a Motion to Strike a Trial De 
Novo will lie on such facts. Rosa v. Trainor, 
Court of Appeals, No. 68022 (Nev. App. Feb. 
18, 2016) affirming the trial court.  

STEPHEN F. SMITH has 
served as an arbitrator in the 
Court-Annexed Arbitration program 
for 20 years and has served as a 
short term trial judge for 10 years. 
He would like to thank the ADR 
Office staff for their assistance 
providing the program’s statistics 
and the late Commissioner 
Beecroft for his insight on these 
issues.




