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Nevada is one of nine states that have 
adopted the community property system,1 
whereby property and debts acquired during 
marriage are divided equally.2 In a divorce, 
the division of community property and 
community debts is often mechanical and 
one of the least controversial phases of 
divorce. However, a complex asset, such as 
a business, can change all of that. 

Unlike most property, business interests are not as 
easily reduced to a single number that can be conveniently 
included on a martial balance sheet. Indeed, it is often a 
mistake for practitioners to rely on the opinions of the 
business’s accountant or bookkeeper—much less his or 
her own opinion—concerning its value. Thus, even in an 
amicable divorce, it is often imperative to retain a qualified 
business appraiser (valuator).

 
An Overview of a 
“Business Divorce”

When a party in a divorce owns a business interest, a 
valuation of the entire enterprise is necessary, and the value 
of the portion belonging to the community estate must be 
determined. To mitigate costs, particularly where the basic 
methodology for valuation is agreed upon, the parties may 

retain a joint appraiser for this purpose. However, many 
attorneys will not agree to a joint appraiser due to 

conflicts that can arise if one party disagrees with 
the result. In such cases, each side may retain 

its own appraiser, and both may ultimately be 
required to testify at trial.3

Once a value has been assigned, there 
must be a disposition of the community’s 

interest. If one spouse will be retaining the business post-
divorce, the parties—or the court—must devise a method 
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through which that spouse can buy the other spouse 
out of his or her interest. Where the community 
estate has sufficient assets, one may accomplish an 
equalization by awarding the other spouse assets 
sufficient to compensate for his or her community 
interest in the business. Otherwise, it might be 
necessary for the spouse retaining the business to 
secure a loan for the buy-out or to make installment 
payments until the equalization is paid in full. 

Other options include selling or liquidating 
the business and then allocating net proceeds 
between the parties, or continuing joint ownership 
of the business post-divorce—which is often risky 
and ill-advised. Further, joint ownership is often 
not an option due to the statutory restrictions 
on ownership in professional practices to only 
licensed professionals that provide the services of 
that business.4
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The Value of Goodwill

The type of business at issue can 
significantly affect the valuation process 
and the ultimate disposition of the asset. 
Governmental and regulatory oversight 
of certain businesses or restrictions 
on business ownership can impact the 
valuation. Further, certain businesses, 
such as professional businesses, tend to 
own few tangible assets, outside of real 
property and minimal equipment, and 
therefore properly calculating intangible 
assets, such as goodwill, becomes 
especially important. 

In Ford v. Ford, one of the issues 
before the Nevada Supreme Court 
included whether the goodwill of 
the husband’s medical practice was 
community property, subject to division 
in a divorce. 105 Nev. 672, 782 P.2d 1304 
(1989). The court defined goodwill as 
“a reputation that will probably generate 
future business,” and then rejected the 
husband’s argument that the existence of 
goodwill required evidence of a recent 
sale of a similarly-situated professional 
practice or equivalent expert testimony. 
The court held that goodwill exists in 
personal service enterprises (such as 
law or medical practices) regardless of 
salability, and that goodwill is part of the 
community estate subject to division. 

The Community Value of 
Separate Businesses

While a business interest that is 
secured before marriage is presumed 
to be that spouse’s sole and separate 
property (including the ordinary rents, 
issues and profits derived from that 
property),5 the community estate may 
acquire an interest in such a business 
under certain circumstances. For instance, 
if a physician opened her practice prior 
to marriage, any increase in value due to 

her time, labor and skill must 
be quantified and apportioned 
between the separate property 
and community property 
estates.6 

Apportionment is done by 
using one of the two methods 
of apportionment adopted by 
the Nevada Supreme Court: 

Pereira or Van Camp.7 The Pereira 
method allocates a fair return on the 
investment to the separate property and 
allocates any excess to the community 
property as arising from the spouse’s 
effort, while the Van Camp method 
allocates to the community compensation 
in an amount that is equivalent to what 
an employee rendering the services of the 
business-owning spouse would receive 
and treats the balance as separate property 
attributable to the normal earnings of the 
separate estate.

 Regardless of the method used 
(and the Nevada Supreme Court has 
been silent on when one method should 
be employed over the other), allocating 
interests 
between the 
separate estate 
and community 
estate can be a 
labor-intensive 
undertaking for 
both the business 
appraiser and 
lawyer. 

The Value of the 
Business Appraiser

It is not uncommon for clients to 
refuse to engage a business appraiser, 
perhaps because they cannot afford one, 
or simply because they refuse to incur 
the cost. This can be a mistake, and it is 
especially troubling when the client that 
is refusing the valuation does not have 
access to the business records, and the 
other party is applying pressure to the 
client to accept a settlement.

Further, absent a professional 
valuation, small, family-owned or 
closely-held businesses are often 
undervalued or even disregarded entirely 
as a viable marital asset due to the 
informal way in which they are operated. 
For example, in family-owned businesses, 

it is not uncommon for non-business 
expenses to be paid through the business, 
rendering the business’s tax returns and 
profit/loss statements insufficient to 
determine the business’s true profitability 
and value. One of the tasks of a good 
business appraiser would be to review 
records such bank statements, credit 
card statements and canceled checks 
to identify and back out the personal 
expenses charged through the business, 
which can result in a significant increase 
in value.  

A good example of the potential 
pitfalls of foregoing a valuation 
would be in multi-level marketing 
(MLM) businesses. These operations 
are frequently owned by individuals 
as franchisees or participants. MLM 
businesses are sales operations where 
the salesperson not only sells product, 
but recruits other individuals to become 
salespeople. Thus, the value in the 
business would not be limited to the 
inventory of product being sold by the 
spouse directly. Rather, there may be 

substantial value in the customer lists and 
in the database of customers who have 
signed up for periodic recurring sales, as 
well as in sales people recruited by the 
spouse. Overlooking such business assets 
might cause an attorney to erroneously 
assume than an MLM business is limited 
to the widgets on hand and therefore of 
negligible value. This is a mistake that 
could be avoided through a professional 
valuation.

Similarly, businesses based 
primarily in digital/online media may 
have assets that are not immediately 
obvious to an attorney. Over the last 
decade, blogging has become more 
than a means for public expression and 
sharing of ideas online. Bloggers who 
have attained sizable audiences are 
leveraging that influence with various 
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commercial brands and developing 
profitable businesses as a result. In a 
business such as this, the blogger’s (also 
referred to as an “influencer,” since 
the platform is often not limited to a 
blog) subscriber lists, brand contacts 
and even website address/es would be 
valuable components to the valuation of 
the enterprise, although not necessarily 
evident to a spouse or spouse’s attorney.

A full-blown valuation is not always 
practical or affordable (especially when 
the business is not making money), but 
it is critical that lawyers perform their 
due diligence in order to understand what 
a community estate entails and make 
appropriate recommendations to clients. If 
a client refuses a recommended evaluation, 
the lawyer must decide either if it is 
sufficient to confirm in writing that, in 
foregoing a business valuation, the client is 
acting contrary to the lawyer’s advice, or 
if withdrawal from the case is necessary to 
avoid a potential malpractice claim.  
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1. IRM § 25.18.1.1.2, available at https://
www.irs.gov/irm. 

2. NRS 125.150(1)(b).
3. The appraisers must be qualified 

as expert witnesses and must be 
timely disclosed during discovery. 
NRS 50.275; NRCP 16.2(b)(4). Such 
disclosures must include the provision 
of expert reports (and any rebuttal 
reports) that contain the appraisers’ 
findings, methodologies, and 
conclusions concerning the business’s 
value.  

4. See, e.g., NRS 89.070.   
5. See NRS 123.130.
6. See Johnson v. Johnson, 89 Nev. 244, 

510 P.2d 625, 626 (1973); Cord v. 
Neuhoff, 94 Nev. 21, 573 P.2d 1170, 
1173 (1978).

7. Cord, 573 P.2d at 1173 (citing Pereira 
v. Pereira, 103 P. 488 (Cal. 1909) and 
Van Camp v. Van Camp, 199 P. 885, 
885 (Cal. Ct. App. 1921)).
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