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APPEAL?
When everything is on the line...
...and winning is the only option.

The Nevada Supreme Court has again increased 
the likelihood of unjust enrichment and wrongful 
deprivation in divorce cases by holding laymen to 
technical legal requirements. In Davidson v. Davidson, 
132 Nev. ___, ____ P.3d ___ (Adv. Opn. No. 71, Sep. 
29, 2016), the court denied a spouse her half of the 
equity in a home when she did not formally sue her ex 
soon enough, holding that NRS 11.190(1)(a) bars the 
enforcement of a divorce decree six years after the “last 
transaction or the last item charged or last credit given.”

December 2016     Nevada Lawyer    27

The Supreme Court affirmed. 
Again focusing on property 
distributions in divorce, the court 
held that the “Nevada legislature 
did not grant the family courts 
the authority to endlessly enforce 
divorce decrees.”

Our court has an unfortunate 
history of applying legal technicalities 
harshly to deprive spouses of 
community property, especially 
in the area of pensions.1 Davidson 
is troubling for many reasons, 
including that it might require 
parties peacefully cohabiting to sue 
one another in order to vindicate 
their property rights, in apparent 
contradiction of well-established 
authority2 and the cases holding that 
statutes of limitations are stayed 
during marriage3 and cohabitation.4

In Davidson, the husband was awarded the house in the divorce, and 
the wife signed and delivered a quitclaim deed, but the parties cohabited for 
another five years. Three years after their final break-up, the ex-wife moved to 
enforce the decree term entitling her to half the equity. The trial court denied 
the wife’s claim on the basis that more than six years had passed since the 
decree was issued.
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Beyond those general problems, 
the sweeping language of Davidson 
poses a risk that judges might decide 
not to enter Qualified Domestic 
Relations Orders (QDROs) or other 
pension-division orders in cases 
involving divorces entered more than 
six years earlier.

It is extremely common 
for parties to divorce while still 
employed and not think to enter a 
QDRO until someone retires many 
years later. For a lot of reasons, 
doing so is a risky mistake,5 but 
it shouldn’t mean that parties be 
deprived of their share of marital 
property.

Similarly, it would be absurd to 
require a non-employee spouse to 
renew a divorce judgment every six 
years—perhaps for decades—until 
an employee spouse retires and 
benefits actually become payable, 
but that would be the logical result 
of considering a QDRO to be 
enforcement of a decree under the 
overly-broad language employed 
in Davidson. Still, there is some 
authority elsewhere that a statute of 
limitation to get a pension-division 
order filed starts to run upon entry of 
a divorce decree.6

But the great weight of authority 
recognizes that the divorce decree 
constitutes the actual division of 
the asset as between the parties, 
and entry of a QDRO is merely a 
ministerial act directing a third party 
to act, in recognition of the spouse’s 
already-adjudicated right to the 
benefits.7

Davidson specifically 
acknowledged earlier authority 
holding that a statute of limitations 
runs against each installment of a 
pension as it becomes due.8 Courts 
elsewhere, based on the same 
holding, have found that a spouse’s 
right to payments was complete upon 
entry of the decree, and nothing 

requires a QDRO to be filed within 
any specific time after that decree.9

The Davidson decision is 
problematic for several reasons, 
but under no condition should it be 
extended to deny enforcement of 
a non-employee spouse’s already-
adjudicated separate property 
interest in a pension, no matter when 
the employee spouse retires, and no 
matter when the QDRO is submitted.

If and when this issue presents 
itself in Nevada, the deciding court 
should follow the jurisdictions that 
have ruled in favor of protecting 
the adjudicated separate property 
interest of a former spouse, finding 
that entry of a QDRO is a ministerial 
act directed at a third party to 
enforce a final court order.  
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