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BY ELIZABETH FIELDER, ESQ.

Many cases and articles address malpractice arising from 
transactional legal work, how transactional malpractice differs (or 
not) from litigation-related malpractice and the unique challenges 
transactional malpractice cases present. In Nevada, however, 
there are few cases and little guidance on the subject. This article 
presents a brief overview of what is known about key concepts in 
Nevada in the area often referred to as transactional malpractice.

  

Statute of Limitations

Nevada has drawn a distinction 
between transactional and litigation 
malpractice with regard to the statute 
of limitations. See Kopicko v. Young, 
114 Nev. 1333, 1340 n.3 (1998).  Under 
NRS 11.207(1), a plaintiff must initiate 
a malpractice action against an attorney 
within four years of suffering damage or 
two years after the plaintiff discovers, 
or should have discovered through 
reasonable diligence, the material facts 
underlying the cause of action (i.e., 
four years after injury or two years after 
discovery), whichever is sooner. See 
Brady, Vorwerck, Ryder & Caspino v. 
New Albertson’s, Inc., 333 P.3d 229, 233 
(Nev. 2014) (the first of the two time 
periods to expire governs the timeliness 
of the action). Against this backdrop, 
a litigation malpractice tolling rule has 
developed. See Moon v. McDonald 
Carano Wilson LLP, 306 P.3d 406, 409 
(2013). In litigation malpractice, damages 
accrue only upon the conclusion of the 

underlying litigation. Hewitt v. Allen, 118 
Nev. 216, 221 (2002). In other words, 
the limitations period is tolled against 
a litigation malpractice cause of action 
pending the outcome of the underlying 
lawsuit in which the malpractice allegedly 
occurred. See Brady, 333 P.3d at 229-
230. The rule extends to appeals of 
the underlying litigation; that is, the 
malpractice action does not accrue until 
after an adverse ruling on appeal. Hewitt, 
118 Nev. at 221; see also Semenza v. 
Nevada Med. Liab. Ins. Co., 104 Nev. 
666, 668 (1988).  

In contrast, in transactional 
malpractice, the litigation malpractice 
tolling rule does not apply. See Moon, 
306 P.3d at 409-410. Instead, the 
discovery rule applies to determine if the 
malpractice action was timely brought 
within the two-year time limitation in 
NRS 11.207(1). If, however, a separate 
lawsuit regarding the transaction is 
pending at the start of the transactional 
malpractice action (or presumably 
filed later), the malpractice action is 
to be stayed pending resolution of the 
separate lawsuit involving the underlying 
transaction. Kopicko at 1337 n.3.  

There are only a few published 
Nevada transactional malpractice 
decisions; each was decided upon the 
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Elements

Establishing transactional 
malpractice requires proving the same 
elements one would need to prove in 
litigation malpractice:  

1. The duty of the professional to use 
such skill, prudence, and diligence 
as other members of the profession 
commonly possess and exercise;  

2. The breach of that duty;   
3. A proximate causal connection 

between the negligent conduct and the 
resulting injury; and  

4. Actual loss or damage resulting 
from the professional’s negligence.  
Sorenson v. Pavlikowski, 94 Nev. 
440, 443 (1978); see also Charleson 
v. Hardesty, 108 Nev. 878, 883-884 
(1992) (transactional malpractice 
case citing Sorenson, a litigation 
malpractice case, for professional 
negligence elements). 
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statute of limitations grounds. In Charleson (108 
Nev. 878), the alleged transactional malpractice 
involved the preparation of a trust agreement 
for a trustor. At the trustor’s request, the trust 
agreement allowed the successor trustee to 
make or receive unsecured loans. The successor 
trustee misappropriated trust assets, and the trust 
beneficiaries filed a malpractice action against 
the attorney who drafted the trust agreement. The 
Supreme Court held that the limitation period 
began on the date the trust beneficiaries retained 
counsel to examine the trust agreement, as that 
was the date the beneficiaries knew, or should 
have known, about possible negligence. That date 
time-barred the malpractice action. Id. at 884. 

Similarly, in Gonzales v. Stewart Title of N. 
Nev., 111 Nev. 1350 (1995), overruled on other 
grounds by Kopicko, 114 Nev. 1333, the alleged 
transactional malpractice involved preparation 
of a promissory note payable to a father and 
two children. When the father died, a dispute 
arose among the children and other relatives 
regarding who held title to the note. The children 
were sued by the other relatives. The children 
prevailed in the lawsuit, but were denied 
attorneys’ fees and filed a malpractice action 
against the attorney who drafted the note. The 
Supreme Court held that the limitation period 
began on the date the lawsuit was filed, as that 
was when the children had to hire an attorney to 
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defend against the suit, and necessarily discovered material facts 
underlying the malpractice case and sustained damages by the 
expense, inconvenience and risk of the lawsuit. That date time-
barred the malpractice action. Gonzales, 111 Nev. at 1352-53. 

Also noteworthy is Moon, 306 P.3d 406, in which the 
alleged malpractice involved representation in non-adversarial 
bankruptcy proceedings. The Supreme Court upheld the district 
court’s dismissal of the malpractice action on the grounds it was 
filed more than two years after plaintiffs became aware of the 
material facts upon which the action was based. In doing so, the 
court found that non-adversarial parts of a bankruptcy proceeding 
do not constitute litigation, and therefore rejected application of 
the litigation malpractice tolling rule. Moon, 306 P.3d 409–10.  
 

Causation
As shown above, the published Nevada decisions involving 

transactional malpractice were resolved by application of the 
statute of limitations, not by an analysis of causation. In other 
states, transactional malpractice causation appears to be analyzed 
under either a “but for” standard, also called the “case within a 
case” or “better deal no deal” standard, or some other standard. 

Conventional wisdom is that the “but for” standard is typically 
a more difficult standard to satisfy and so favors the defendant 
attorney.  

Viner v. Sweet, 30 Cal. 4th 1232, 70 P.3d 1046 (2003) is 
a seminal case in this area. It adopted the “but for” standard 
for transactional malpractice in California. There, the attorney 
represented the plaintiffs in a complex transaction involving 
the sale of the plaintiffs’ business. Plaintiffs alleged that the 
attorney was negligent by permitting certain unfavorable or 
ambiguous terms to be included in the transaction documents. 
The plaintiffs argued for a distinction between transactional and 
litigation malpractice, and that the “but for” causation standard 
should not apply to transactional malpractice, because of the 
difficulty of obtaining evidence to satisfy the standard. The court 
disagreed, saying that a plaintiff may use circumstantial evidence 
to satisfy this burden, and concluded that “just as in litigation 
malpractice actions, a plaintiff in a transactional malpractice 
action must show that but for the alleged malpractice, it is more 
likely than not that the plaintiff would have obtained a more 
favorable result.” Id. at 1242, 1244.  The court explained that in 
“both litigation and transactional malpractice cases, the crucial 
causation inquiry is what would have happened if the defendant 
attorney had not been negligent,” and that it saw “nothing 
distinctive about transactional malpractice that would justify a 
relaxation of, or departure from, the well-established requirement 

in negligence cases that the plaintiff establish causation 
by showing ... but for the negligence, the harm would 
not have occurred…” Id. at 1240-42.

Many other states also follow the “but for” 
causation standard. See John M. Palmeri et al., 
Better Deal or No Deal:  Causation in Transactional 
Malpractice Cases, 42 The Colorado Lawyer 51 
(December 2013) (noting that the majority of courts, 
including in Colorado, that have addressed causation 
in the context of transactional malpractice claims 
have determined that the case within a case standard 
applies). Some, however, have relaxed the causation 
standard and not required strict adherence to the “but 
for” standard. See e.g., Nicolet Instrument Corp. v. 
Lindquist & Vennum, 34 F.3d 453 (7th Cir. 1994) 
(plaintiff in a transactional malpractice case had to 
show only that a rational trier of fact could conclude 
that client had “suffered some harm as a consequence 
of the law firm’s negligence and could quantify that 
harm to a reasonable, which is not to say a high, degree 
of precision”); Jerry’s Enters., Inc. v. Larkin, Hoffman, 
Daly & Lindgren, Ltd., 691 N.W.2d 484 (Minn. Ct. 
App. 2005), aff’d as modified, 711 N.W.2d 811 (Minn. 
2008) (malpractice claim relating to client’s purchase of 
real property involved allegedly negligent conduct in a 
transactional matter, and thus, “but for” causation, i.e., 
the concept that but for the attorneys’ conduct, the client 
would have been successful in underlying litigation, was 
inapplicable). 

While there is no published case law directly 
addressing transactional malpractice causation in 

Malpractice Overview for the 
Transactional Attorney



February 2016     Nevada Lawyer     15

ISTOCK

Nevada, there is indication that 
Nevada may follow California and 
Colorado in this area and adhere to a 
“but for” causation standard. See e.g., 
Wacht v. Peel & Brimley, LLP, 2015 
WL 4503945 (Nev. July 21, 2015) 
(a litigation malpractice case: the 
court, citing Colorado law, stated that 
causation requires a plaintiff to prove 
a case within a case and to show that 
the claim underlying the malpractice 
action would have been successful 
had the attorney acted in accordance 
with the attorney’s duties); Dolmayan 
v. Doxey, 2015 WL 5431966 (Nev. 
Sept. 10, 2015) (court upheld district 
court’s grant of summary judgment 
in attorney’s favor because plaintiff 
failed to produce any evidence that, 
but for the attorney’s negligence, 
plaintiff would have obtained a more 
favorable result in the underlying 
matter); Contreras v. American Family 
Mutual Insurance Company, 2015 
WL 5708456 (D. Nev. Sept. 29, 2015) 
(referring to Wacht and saying there 
the court applied the trial within a trial 
standard to a legal malpractice action 
and found that establishing causation 
requires the plaintiff to prove a case 
within a case).

Nevada law in the transactional 
malpractice area is developing. What 
is known is that discovery and tolling 
rules may significantly lengthen the 
deadline for bringing a transactional 
malpractice action, and that a definitive 
standard for analyzing causation has 
yet to be adopted. Stay tuned.  
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