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Seemingly dissatisfied with the Nevada Supreme Court’s 
adoption of the Fair Labor Standard Act’s (FLSA) expansive 
economic realities test in Terry v. Sapphire Gentlemen’s Club, 
336 P.3d 951 (Nev. 2014), to determine whether workers 
are independent contractors or employees for purposes of 
Nevada minimum wage law, the Nevada Legislature recently 
enacted Senate Bill 224 (S.B. 224).1 Signed by Governor 
Sandoval, and effective as of June 2, 2015, S.B. 224 creates a 
“conclusive presumption” that an individual is an independent 
contractor for purposes of Nevada wage and hour claims 
under either the Nevada Constitution or NRS Chapter 608 if 
certain elements are met. 

S.B. 224 also provides that, even if 
a worker is not conclusively presumed 
to be an independent contractor under 
this test, no contrary presumption of 
employee status exists. Rather, an 
employer may still present other evidence 
to show that the worker should be 
considered an independent contractor. 
While unclear, it seems likely that in such 
circumstances Nevada courts will apply 
the economic realities test previously 
adopted by the Nevada Supreme Court.
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Overview of S.B. 224

S.B. 224 provides that a person is an 
independent contractor if:

A. The person possesses, or 
has applied for, an employer 
identification number or social 
security number, or has filed an 
income tax return for a business 
or for earnings from self-
employment with the Internal 
Revenue Service (IRS) within 
the previous year (unless the 

person is a lawfully present 
foreign national);

B. The person is required by 
contract with the principal to 
hold any necessary state or local 
business license and to maintain 
any necessary occupational 
license, insurance or bonding;

C. The person meets three or more 
of the following criteria:
1. The person has control 

and discretion over the 
means and manner of the 
performance of any work 

and the result of the work;
2. The person has control 

over the time the work 
is performed (subject to 
certain exceptions where 
the work contracted for is 
entertainment);

3. The person is not required 
to work exclusively for 
the principal. (Exceptions 
to this criterion are if the 
limitation is because of a 
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law, regulation or ordinance 
restricting services to a single 
principal, or if the limitation 
is for a limited period of 
time pursuant to a written 
contract.);

D. The person is free to hire 
employees to assist with the 
work; and

E. The person contributes 
a substantial investment 
of capital in the business 
of the person. (S.B. 224 
provides a non-exclusive 
list of examples of 
substantial investments, 
such as leasing work space 
from the principal.)

After the passage of S.B. 
224, Nevada courts are less 
likely to determine that an 
individual is an employee rather 
than an independent contractor 
for purposes of Nevada wage 
and hour law. 

Federal Wage and  
Hour Laws

While S.B. 224 was certainly 
helpful for employers using independent 
contractors, it is important to be mindful 
of what this law did not do. There are a 
number of other state and federal laws 
unaffected by S.B. 224, and they may 

be more likely to yield a determination 
that an employment relationship exists. 
For instance, although S.B. 224 changes 
the legal landscape of Nevada’s state 
wage and hour laws, it does not have 
any impact on their federal counterparts, 
because it does not affect the FLSA or its 
accompanying regulations. Thus, while 
S.B. 224 rejected the Nevada Supreme 
Court’s recent adoption of the economic 
realities test for purposes of Nevada’s state 
wage and hour laws, that test will typically 
still be utilized for FLSA minimum wage 
and overtime claims. Under the economic 
realities test, courts will generally consider 
the following factors to determine whether 
an individual is an employee or an 
independent contractor:  

1. The extent to which the work 
performed is an integral part of 
the employer’s business; 

2. Whether the worker’s managerial 
skills affect his or her opportunity 
for profit and loss;  
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3. The relative investments in 
facilities and equipment by the 
worker and the employer;  

4. The worker’s skill and initiative; 
5. The permanency of the worker’s 

relationship with the employer; and  
6. The nature and degree of control 

by the employer.2

Workers’ Compensation
Also unaffected by S.B. 224 is 

the employment relationship test used 
for purposes of Nevada workers’ 
compensation laws. In the workers’ 
compensation context, NRS 616B.603 
provides that an entity is not considered an 
employer if: “(a) The person enters into a 
contract with another person or business 
which is an independent enterprise; and 
(b) The person is not in the same trade, 
business, profession or occupation as 
the independent enterprise.” This statute 
defines an independent enterprise as a 
person who holds himself or herself out as 
being engaged in a separate business and 
holds a business or occupational license 

in his or her own name, or owns, rents 
or leases property used in furtherance 
of the business. Further, NRS 616A.255 
defines an independent contractor as “any 
person who renders service for a specified 
recompense for a specified result, under 
the control of the person’s principal as to 
the result of the person’s work only and 
not as to the means by which such result is 
accomplished.” Historically, these statutes 
have resulted in a rather broad range of 
individuals being deemed employees 
for purposes of workers’ compensation 
and, for the unwary employer, pose a 
real danger of improperly designating an 
employee as an independent contractor.3

Unemployment
The employment relationship test 

differs yet again in Nevada’s unemployment 
context. In particular, the Nevada 
Department of Employment Training, 
and Rehabilitation (DETR) utilizes the 
ABC test to determine whether or not the 
payment for personal services is subject 
to unemployment taxes. Under the ABC 

test, which is codified in NRS 612.085, 
unemployment taxes must be paid for 
such services, unless each of the following 
conditions are met: “(1) The person has 
been and will continue to be free from 
control or direction over the performance of 
the services, both under his or her contract 
of service and in fact; (2) The service 
is either outside the usual course of the 
business for which the service is performed 
or that the service is performed outside of 
all the places of business of the enterprises 
for which the service is performed; and (3) 
The service is performed in the course of an 
independently established trade, occupation, 
profession or business in which the person 
is customarily engaged, of the same nature 
as that involved in the contract of service.” 
There is a general presumption that a 
worker is an employee within the purview 
of the unemployment insurance system, 
and these statutes are liberally construed in 
order to advance the protective purposes of 
the unemployment compensation system 
of providing temporary assistance and 
economic security to individuals who 
become involuntarily unemployed.4
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Income Taxes
Not to be outdone, the IRS 

offers a test of its own for assessing 
whether an individual is an employee 
or an independent contractor and, by 
extension, a putative employer’s tax 
liability. The IRS formerly used what 
became known as the 20-factor test. 
Although the IRS has refined this 

test over the years, broadly 
speaking, the IRS examines 
factors that fall into the 
following general categories:  

1. The degree of control the 
company has over the 
worker’s behavior; 

2. The degree of financial 
control the company has 
over the worker; and 

3. The type of relationship 
between the company and 
the worker.5

Conclusion
While the enactment of S.B. 224 

was a welcome development for Nevada 
employers with respect to Nevada’s 
wage and hour laws, employers and 
practitioners must be mindful of the 
various tests under different laws that 
are used to analyze if an individual is an 
employee or an independent contractor. 
This can be a difficult task. As evinced by 
S.B. 224, these tests continue to evolve, 

and the lack of uniformity between each 
test has deepened, giving rise to the 
precarious scenario in which an individual 
may be considered an independent 
contractor for purposes of some laws but 
not others. Employers should contact 
experienced legal counsel to help them 
navigate these difficult issues.   

1. See S.B. 224, 78th Leg. (Nev. 2015) 
(available at: http://www.leg.state.
nv.us/Session/78th2015/Reports/
history.cfm?billname=SB224); see 
also Hearing on S.B. 224 before the 
Senate Commerce, Labor and Energy 
Committee, 78th Leg. (Nev. Mar. 9, 2015) 
(available at: http://www.leg.state.nv.us/
Session/78th2015/Minutes/Senate/CL/
Final/493.pdf). 

2.  See http://www.dol.gov/whd/regs/
compliance/whdfs13.htm. Courts can 
also consider other factors in looking at 
the economic reality of the relationship. 

3.  See, e.g., Hays Home Delivery v. 
Employers Insurance Company, 117 Nev. 
678, 31 P.3d 367 (2001). 

4.  See State Department of Employment, 
Training and Rehabilitation v. Reliable 
Health Care Services of Southern 
Nevada, 115 Nev. 253, 257, 983 P.2d 
414, 417 (1999). 

5.  See https://www.irs.gov/Businesses/
Small-Businesses-&-Self-Employed/
Independent-Contractor-Self-Employed-
or-Employee. 
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