
THE COST OF MEDICAL 
MALPRACTICE IS STAGGERING. 

In 2016 alone, physicians 
paid a reported $21,790,000 

resulting from medical 
malpractice claims.1 This 

figure does not include 
payments made by hospitals, 

other health care facilities 
or non-physician health care 

providers. In recent years, 
the American health care 

system as a whole has faced 
massive changes under 

the controversial Patient 
Protection and Affordable 

Care Act (ACA). At the time 
of this writing, the ACA has 

remained largely intact, but is 
slowly being chipped away.2 

The future of the American 
health care system remains 
a mystery to attorneys and 
health care providers alike. 

However, this landscape 
provides ample opportunity 
for re-evaluating one of the 

most controversial doctrines 
in health law: the collateral 

source rule and its impact 
on calculation of damages in 
medical malpractice actions.

History of the Collateral 
Source Rule

Nevada only adopted a per 
se collateral source rule in 1996, 
based on the assumption that the 
prejudicial value of collateral source 
payments outweighed its probative 
value, and due to the potential that 
such information may be misused 
by a jury.3 Since its adoption, the 
Nevada Legislature has carved out 
a notable exception to the collateral 
source rule’s prohibition of third-
party payments. NRS § 42.021 was 
enacted in 2004, providing that, in 
an action for professional negligence 
against a health care provider, the 
defendant may elect to introduce 
certain evidence typically barred by 
the collateral source rule including, 
most notably, insurance information. 
If such evidence is proffered by the 
defendant, the plaintiff may then 
elect to “introduce evidence of any 
amount that the plaintiff has paid or 
contributed to secure the plaintiff’s 
right to any insurance benefits 
concerning which the defendant 
has introduced evidence.” The 
constitutionality of this statutory 
exception to the collateral source rule 
has been challenged by the district 
court, but effectively remains “good 
law.”4 

The Collateral Source 
Rule Under the ACA

The enactment of the ACA in 
2010 raised several questions about its 
influence on NRS § 42.021’s collateral 
source rule exception. Particularly, 
the ACA required each individual to 
either maintain health insurance or 
pay a tax penalty. Each health plan 
had to have essential benefits that 
ensured coverage for ambulatory 
patient services; emergency services; 
hospitalizations; maternity and 
newborn care; mental health and 
substance use disorders; prescription 
drugs; rehabilitative and habilitative 
services and devices; laboratory 
services; preventive and wellness 
services, as well as chronic disease 
management; and pediatric services.5 

Furthermore, insurers could not 
rescind health coverage unless the 
insured acted fraudulently or made an 
intentional misrepresentation, were 
prohibited from imposing a lifetime 
or annual limit on coverage, could 
not discriminate based on whether the 
insured had a pre-existing condition 
and had to guarantee availability of 
coverage. 

Based on the health insurance 
mandate and guaranteed 
comprehensive coverage under the 
ACA, many wondered if evidence 
of the ACA should be admitted to 
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show an anticipated 
insurance source 
under NRS § 42.021’s 
exception to the 
collateral source rule. 
While it is difficult 
to know how different 
courts will approach this 
question, in some instances 
the Nevada district courts have 
denied related attempts. Such holdings 
have concluded that ACA matters are 
too irrelevant, unduly prejudicial and 
speculative. In support, courts have 
cited to concerns that a plaintiff may 
not be a current beneficiary of a plan 
created under the ACA; a plaintiff may 
decide to accept the tax penalty instead 
of enrolling in a health insurance plan; 
and that insurance plans, benefits 
under the ACA, the cost to the 
insured, out-of-pocket expenses, the 
availability of physicians to provide 
in-plan care and an individual’s health 
care provider could all change over 
time.5 

Such rationale may, however, be 
ripe for further challenge. For instance, 
a California appellate court held in 
the 2017 case Cuevas v. Contra Costa 
County that evidence of insurance 
benefits that might be available 
under the ACA could be admitted 
under California’s collateral source 
exception, which was codified in the 
1975 Medical Injury Compensation 
Reform Act (MICRA). These different 
outcomes are somewhat surprising as 
NRS § 42.021 mirrors California’s 
statutory collateral source exception 
nearly word-for-word.6 Furthermore, 
this decision raises questions, given 
Nevada’s history of deference to 
California in interpreting and enacting 
such adopted statutory language. 

In Cuevas, the appellate court held 
that the uncertainty of the ACA did not 

constitute proper grounds to exclude 
evidence of alternative life care plans 
that considered future benefits for 
which the plaintiff could be eligible 
under the ACA.7 Furthermore, the 
court analyzed MICRA’s collateral 
source rule exception and found that 
its use of the language “amounts 
payable” encompasses future payment 
of benefits, and it does not limit 
admissible evidence to only the 
amounts already paid.8 This ruling 
strengthens the argument for the 
admission of life care plans that take 
into account future benefits under 
the ACA, which may reduce overall 
damages. 

As further explained in Cuevas, 
the rationale behind the collateral 
source rule exception is to give 
jurors sufficient information to 
provide a remedy to a party that 
has been harmed by a tortfeasor, 
without providing a double recovery. 
Therefore, life care plans that consider 
state and federal benefits should be 
admitted in order to provide jurors 
with a comprehensive understanding 
of the benefits a plaintiff is entitled to 
receive, in order to reduce the potential 
for windfall judgments. The obvious 
counter to such an argument is that the 
ACA is undeniably on shaky ground. 
While polls show that Americans 

overwhelmingly support certain 
measures of the act, which are likely 
to survive in one form or another, 
it is unclear what version will stand 
the test of time.9 Accordingly, when 
considering a 20-plus-year life 
care plan, what surety can there be 
that such benefits will be available 
and constitute double recovery? 
Faced with this uncertainty and the 
choice of over/under compensating 
a plaintiff, what choice Nevada 
courts will make remains difficult to 
ascertain. One thing is clear though, 
under the current status of the law, 
defense counsel would be remiss not 
to attempt introduction of life care 
plans when contemplating the ACA. 

Proposed State 
Legislation on 
Health Care

As the fate of the ACA hangs 
in the balance, Nevada and several 
other states have proposed expanding 
Medicaid coverage; some have 
even pondered the creation of a 
state-wide, single-payer health care 
system. Assembly Bill 374 proposed 
expanding the Nevada Care Plan, 
Nevada’s Medicaid plan, to cover all 
Nevadans. However, Governor Brian 
Sandoval vetoed the bill in June 
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2017. Additionally, a joint resolution was proposed to amend 
the Nevada Constitution; the proposed resolution would 
cap the cost of emergency care at a rate no greater than 150 
percent of the agreed-upon amount accepted from a federal 
public insurer. Both houses passed the proposed legislation 
this session, but it will need to pass again in 2019 before 
Nevada’s Constitution can be amended. 

The possibility of state-wide, guaranteed Medicaid 
coverage raises the question of how the collateral source rule 
would be addressed in any subsequent medical malpractice 
claim. If states individually enact their own forms of 
guaranteed health coverage, then how would the computation 
of damages account for variance between states as people 
move or receive care in different parts of the country? 
Additionally, if a state guarantees its residents Medicaid 
coverage, there will be a widespread basis for subrogation 
claims by Medicaid. 

It is estimated that $1 billion per year was recovered 
by Medicaid, Medicare and all other insurers in the 2000s; 

Medicaid and Medicare were responsible for 13.5 percent of 
opened subrogation files.10 However, under the make-whole 
doctrine, insurers can seek reimbursement for the money they 
paid only from amounts that exceed the insured’s total loss. 
Therefore, the collateral source doctrine and a third-party 
payer’s subrogation rights present contrasting doctrines. It 
stands to reason that the make-whole doctrine ensures the 
injured party is protected. If states expand their Medicaid 
programs, then subrogation claims can reasonably be expected 
to increase in order to offset the costs of a tax-funded health 
care system. Given these considerations, it behooves any 
practitioner dealing with the collateral source rule and NRS § 
42.021 to closely monitor such actions on the state level and 
assess their impact on potential damages. 

As changes are sweeping the nation’s health care system, 
it is imperative for litigators and courts to keep abreast of 
changing legislation on both the national and state level. They 
should closely scrutinize such legislation’s effect on medical 
malpractice tort reform and related statutory enactments, 
including collateral source considerations, as failure to adapt 
the rule under the changing circumstances could result in 
the destruction of the careful equilibrium that protects both 
plaintiffs and defendants. Finally, when it comes to interpreting 
and applying the ACA and its future variants, clear answers 
are unlikely to materialize anytime soon; in the meantime, 
however, the potential reduction in damages and avoidance 
of “double recovery” makes attempting introduction of such 
evidence well worth the effort.  
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