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What police reform means differs substantially depending 
on who you ask. Some are looking for radical changes like defunding 
all law enforcement agencies, some want to make law and policy changes, 
and others want to fundamentally change the role officers have in society. 

Many police reform proposals fail to consider what is already in effect. 
By understanding what the law currently requires, we can make the most 
reasoned decisions on how to move forward.

 
Qualified Immunity

Qualified immunity is a court-created affirmative defense from civil 
lawsuits for public employees. The purpose of qualified immunity is to 
strike a balance between holding bad actors accountable and allowing public 
employees to perform duties without constant fear of lawsuits. Pearson 
v. Callahan, 555 U.S. 223 (2009). Courts use a two-part test to determine 
whether qualified immunity applies: (1) Did the public employee violate a 
constitutional right and, if so, (2) was this right “clearly established?” Saucier 
v. Katz, 533 U.S. 194 (2001).

Critics of qualified immunity claim that officers are more likely to use 
unreasonable force or otherwise violate the Constitution because they will be 
immune. Qualified immunity, however, is not absolute immunity. Imbler v. 
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Pachtman, 424 U.S. 409 (1976). Police 
officers are not immune if the law has 
clearly established that the behavior is 
unconstitutional. District of Columbia 
v. Westby, 138 S. Ct. 577, 589 (2018). 
Thus, even with qualified immunity, the 
law is still a deterrent to violating the 
Constitution.  

Qualified immunity cases turn on 
highly specific facts. As one example, it 
is clearly established under the Fourth 
Amendment that an officer may only 
use deadly force to apprehend a fleeing 
suspect if “the officer has probable 
cause to believe that the suspect poses 
a threat of serious physical harm, either 
to the officer or to others.” Tennessee v. 
Garner, 471 U.S. 1, 11 (1985). In Orn v. 
City of Tacoma, 949 F.3d 1167 (9th Cir. 
2020), officers attempted to pull over a 
suspect for a minor traffic violation. The 
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suspect led them on a slow-speed chase 
into an apartment complex. The officers 
had no reason to believe the driver had 
committed a violent crime, and no officer 
was in danger of being struck by the 
vehicle. Nevertheless, an officer fired 
into the passenger side of the vehicle 
to detain the driver. The court held it 
was clearly established that the use of 
such deadly force was unconstitutional, 
and thus, qualified immunity was not 
available.  

Because police officers possess only 
qualified immunity, and because Nevada 
law requires government employers to 
indemnify their employees in many cases 
(as discussed below), it is imperative 
upon law enforcement agencies to 
continuously train officers on the current 
state of the law in areas like searches, 
seizures and the use of force. Officers 
must make split-second decisions under 
highly stressful situations, making 
training all-the-more important.

Indemnification
A related suggestion that has been 

raised recently is requiring officers, when 
they are found liable for violating civil 
rights, to bear the liability personally 
and not receive indemnification (which 
is statutorily mandated) from their 
employers. As the theory goes, if officers 
did not receive indemnity, they would 
have to obtain their own insurance or 
risk financial ruin if they violate civil 
rights, making them less likely to do so. 
However, similar to qualified immunity, 
the law already provides a limitation on 
indemnification. NRS 41.0349 makes 
officers personally liable for actions that 
are wanton, malicious or outside the 
scope of their duties.

Hiring and Training
Although training should always be 

monitored and evaluated, it is important 
to know what the law already requires. 
Every police officer must be certified 
by the Nevada Peace Officers Standards 

and Training Commission 
(POST). NRS 289.450, 
et seq. POST is the 
regulatory agency 
that ensures minimum 
standards for recruitment, 
training and certification, 

including in the areas of racial profiling, 
implicit bias recognition, de-escalation and 
other topics. NRS 289.510(1)(c). POST has 
created regulations governing recruitment 
and training. NAC 289.010, et seq.

Police agencies also have substantial 
recruitment and training programs. For 
example, the Las Vegas Metropolitan 
Police Department’s (LVMPD) 
background process requires applicants 
to respond to invasive inquiries about 
personal topics, including their sexual 
history, financial history and drug use. 
They must also submit to polygraph 
and psychological examinations. This 
eliminates approximately 75 percent of 
applicants. For the few who pass this 
initial battery of screening mechanisms, 
the police academy is a grueling 
24 weeks of physical, mental and 
intellectual tests. There is also a large 
emphasis is on constitutional rights, 
de-escalation, diversity and cultural 
sensitivity. After the academy, there 
is field training. Many who enter the 
academy never complete field training.

In sum, what the law currently 
requires already prevents most people from 
becoming police officers, including most 
lawyers. Before any serious discussion 
could be had about improving hiring and 
training, a thorough understanding of 
current practices is necessary.

Discipline
Public employees have the right to 

join unions. NRS 288.140. They have 
the right to collectively bargain with 
their public employers over many issues, 
including discipline and termination. 
NRS 288.150. Public employers must 
negotiate in good faith. Id. Traditionally, 
collective bargaining agreements contain 
provisions governing the investigation 
of complaints, the level of discipline 
that applies in various scenarios and 
grievance procedures if the employee 
disagrees with the discipline rendered. 
These grievance procedures often 
require arbitration. Under the Uniform 
Arbitration Act and the common law, 

it is exceedingly difficult to vacate an 
arbitration award. See NRS 38.241 
(requiring partiality, corruption, 
misconduct); Clark Cty. Educ. Ass’n v. 
Clark Cty. Sch. Dist., 122 Nev. 337, 131 
P.3d 5 (2006) (requiring award to be 
“arbitrary, capricious, or unsupported by 
the agreement” or a “manifest disregard 
of the law.”)

When investigating the conduct 
of an officer, a law enforcement entity 
must observe the “Peace Officer Bill 
of Rights,” which is codified at NRS 
289.020 to 289.120. These rights were 
expanded in 2019 through SB 242, 
then curtailed during the legislature’s 
32nd Special Session in 2020 via SB 
2. Nevertheless, rights include notice 
before any interview, receiving a 
summary of the facts and the alleged 
misconduct, the opportunity to have 
representation during interviews and a 
prohibition on investigating misconduct 
that occurred more than five years prior. 
Any violation of these rights could 
result in the discipline being overturned 
or the case being dismissed.   

Officers, like all citizens, have the 
right to remain silent under the Fifth 
Amendment if they are under criminal 
investigation. Therefore, even if a law 
enforcement entity can compel an 
officer to partake in an investigation 
through internal policies, if the officer 
invokes their right against self-
incrimination, any statement may not be 
used in a criminal prosecution. This is 
known as the Garrity Rule. See Garrity 
v. New Jersey, 385 U.S. 493 (1967).

Any suggested changes to the 
investigatory or disciplinary processes 
must take these existing laws into account.

Current Reforms through AB 3
The Legislature passed a police 

reform bill during a special session 
this past summer. AB 3 authorizes 
a person to record law enforcement 
activity in certain circumstances. It 
also bars choke holds, requires officers 
to report violations and requires them 
to intervene to prevent the use of 
unjustified force. Additionally, law 
enforcement agencies must adopt 
written policies regarding drug and 
alcohol testing of officers. 
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LVMPD supported this bill and 
provided significant input regarding 
reforms, as many of them had already 
been adopted by the police department.  

First Amendment  
and Free Speech

The First Amendment protects the 
right to assemble in public places so that 
citizens may be heard. However, First 
Amendment rights do not safeguard 
violations of established laws or permit 
imminent violence, endangering or 
physically harassing people, rioting, 
looting, blocking the entrance to a 
building, or assembling on private 
property without the consent of the 
owner. In other words, governments are 
allowed to enforce reasonable time, place 
and manner restrictions on the freedom 

of speech, so long as they 
are both content-neutral 
and narrowly tailored to 
serve the government’s 
legitimate interest in safety 
and freedom of movement. 
Ward v. Rock Against 

Racism, 491 U.S. 781 (1989).
Thus, if a police department were 

to prevent lawful assemblies, or use 
unreasonable force to disburse an 
unlawful assembly, it would be violating 
the First or Fourth amendments. In 
analyzing any reforms in this area, the 
debate should answer the following 
question: Does current law not already 
properly balance the rights of protesters 
with the rights of other citizens?

Moving Forward
Police reform is only one part of 

the bigger societal problem. An “us 
vs. them” mentality is unproductive. 
Police reform can only be achieved 
by communities coming together to 
find reasoned solutions. Police officers 
are integral parts of the community. 
As communities change, so do law 

Current State of Law 
in Areas Involving 
Police Conduct

enforcement agencies. Positive changes 
do not happen in a vacuum, but are the 
result of different views being discussed 
in a meaningful, peaceful and democratic 
manner. By understanding the current 
state of the law governing police 
conduct, these discussions will be more 
productive.
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