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One of the criminal justice system’s flaws is the possibility an 
individual might be convicted of a crime they did not commit. 
To help ameliorate the ramifications of this flaw, the Nevada 
Legislature adopted Assembly Bill 267 (AB 267) in 2019, codified 
at NRS 41.900 et seq. This statutory scheme compensates 
persons who can prove, by a preponderance of the evidence, that 
they have been wrongfully convicted and incarcerated. This article 
briefly explains the history, structure and process of this new law.  

History of Wrongful Imprisonment Statutes
As early as 1932, there were forceful arguments in America regarding alleged 

unjust imprisonments,1 but it was not until the use of DNA testing in the 1980s that 
courts more commonly began overturning cases on the basis of actual innocence. 
The first criminal conviction in the U.S. to be vacated on the basis of DNA evidence 
was that of Gary Dotson in 1989.2 By 1996, the U.S. Department of Justice, through 
its National Institute of Justice, published a report entitled Convicted by Juries, 
Exonerated by Science: Case Studies in the Use of DNA Evidence to Establish 

Innocence After Trial.3 Thereafter, 
more DNA-based studies revealed 
numerous additional wrongful 
convictions,4 which led to the creation 
of wrongful conviction-oriented and 
law school-affiliated organizations 
like the Innocence Project, affiliated 
with the Cardozo Law School, and the 
National Registry of Exonerations at the 
University of Michigan Law School. 
Approximately 2,670 wrongfully 
convicted individuals have been 
exonerated in the U.S. since 1989.5

Some states, such as New York, 
adopted unjust compensation statutes as 
early as 1984. See N.Y. Court of Claims 
Act §8-b, et seq. However, by 2010, 
only 27 states, the District of Columbia 
and the federal government had such 
laws in place.6 Many states and local 
district attorneys also created Conviction 
Integrity Review Commissions to assist 
in reviewing claims of innocence by 
defendants prior to the filing of unlawful 
conviction compensation claims.7

In 2011, Pennsylvania conducted a 
retrospective study that found four factors 
primarily contribute to convictions in 
cases where DNA evidence exonerated 
those later found to have been wrongfully 
convicted: (1) false confessions, (2) 
unreliable eyewitness identification, 
(3) failure of the state to turn over 
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exculpatory evidence and (4) unreliable 
informant testimony.8

Nevada’s New Wrongful  
Conviction Compensation Statute

In 2019, the Nevada Legislature 
adopted Nevada Revised Statute 
(NRS) 41.900 et seq. to provide justice 
by compensating persons who were 
wrongfully incarcerated. It allows a 
person “who is not currently incarcerated 
for any offense” to bring a civil action 
“for his or her wrongful conviction” 
against the state in state district court. 
NRS 41.900(1). In order to balance the 
state’s obligation to be fair and just with 
its responsibility to ensure that it is not 
overwhelmed with enormous monetary 
liability, NRS 41.900(2) requires that the 
petitioner prove, by a preponderance of 
the evidence, that: 

1) They were convicted of a felony 
in Nevada and subsequently 
imprisoned for that conviction;

2) They did not commit that felony 
or the acts comprising the felony, 
and were not an accessory, 
accomplice, nor aid, abet, or act as 
an accomplice or accessory to the 
person who committed the acts;

3) They were not convicted of any 
offense necessarily included in the 
offense charged; and 

4) They did not commit perjury or 
fabricate evidence during the 
criminal proceeding, or by their 
own conduct cause or bring about 
said conviction. NRS 41.900(2)
(a)-(c), (e).  

Additionally, at least one of the following 
must have occurred: 

1) The conviction was reversed 
or vacated, with the charging 
document dismissed;

2) The basis for reversing or vacating 
the conviction was not a legal 
error unrelated to their innocence, 
and if the court ordered a new 
trial, they were found not guilty 
at the subsequent trial, or they 
were not retried and the charging 
document dismissed; and/or

3) They were pardoned by the 
Nevada State Board of Pardons 
Commissioners on the basis of actual 
innocence. NRS 41.900(2)(d). 

If the person meets their burden of 
proof under these statutory requirements, 

the court will issue a certificate of 
innocence and order the criminal records 
sealed. NRS 41.910(1), (3). The formula 
for compensation is set by NRS 41.950(1)
(a)-(b) and depends on the length of 
wrongful incarceration as well as length 
of parole, if applicable: 

•	 $50,000 for each year of 
imprisonment if they were 
imprisoned for 1-10 years;

•	 $75,000 for each year of 
imprisonment for 11-20 years;

•	 $100,000 for each year of 
imprisonment for 21 years or 
more; and

•	 Not less than $25,000 for each 
year the person was on parole.  

Additional relief, including reasonable 
attorneys’ fees, educational expenses, 
counseling services and certain other 
reimbursements are also allowed; but, 
unlike compensation damages, this 
relief is not mandatory. NRS 41.950(2). 
Petitioners cannot receive compensation 
for any period during which they 
concurrently served a lawful term of 
incarceration. NRS 41.950(4).  

Because many petitioners also file 
lawsuits against individual police officers, 
municipalities and other government 
agencies alleging wrongful conviction or 
other bad acts—e.g., actions for violations 
of their federal due process rights under 
42 U.S.C. § 1983—the statute includes 
an “offset” or “claw back” provision. 
Should the petitioner later receive “a 
civil settlement or award relating to his 
or her wrongful conviction” that exceeds 
the amount recovered in the case against 
the state, they must reimburse the state 
pursuant to NRS 41.960. As explained 
by Assemblyman Steve Yeager, sponsor 
of AB 267, when presenting the bill: 
“Simply stated, you cannot double dip. If 
you bring a suit later and win, you have 
to reimburse the state for any monies 
paid out under this bill.”9 Michelle 
Feldman, state campaigns director for the 
Innocence Project, also testified at that 
same hearing. She explained that if an 
exoneree were to “win a civil award, they 
would have to reimburse the state for the 
difference and vice versa … [T]hey would 
only be entitled to the amount of state 
compensation after the civil payments 
were subtracted. That is the taxpayer 
protection that we have in there.”10 

Once the district court grants a 
certificate of innocence and issues a 
monetary judgment, the petitioner must 
submit a claim to the State Board of 
Examiners for payment from the Reserve 
for Statutory Contingency Account. NRS 
41.970. 

Process for Wrongful  
Conviction Compensation Cases

The statute of limitations to file a 
wrongful conviction compensation case 
is generally two years from the operative 
event dismissing, pardoning or otherwise 
vacating the petitioner’s conviction. 
NRS 41.940(1). If those events occurred 
before October 1, 2019, the action must 
be commenced by October 1, 2021. NRS 
41.940(2).

The complaint must be accompanied 
by a verified statement of facts and served 
upon the Nevada Attorney General. NRS 
41.930(2). All unsettled cases must be 
tried without a jury. NRS 41.930(3).

The Post-Conviction Division of 
the Office of the Attorney General is 
responsible for litigating these cases, and 
as a policy matter, approaches cases from 
a cooperative rather than confrontational 
point of view. If sufficient facts and 
supporting documentation are attached 
to the complaint, such as a pardon on the 
basis of actual innocence or a report by 
a county Conviction Review Unit, the 
attorney general has and will continue 
to recommend settlement of the matter 
as expeditiously as possible. However, 
where there is a factual or legal issue that 
must be decided under the statute, the 
court must make that determination. To 
ensure a case is resolved as expeditiously 
as possible, petitioners should attach to 
the complaint all available documentation 
that fulfills the above-enumerated 
statutory elements. 

Attorney General Aaron Ford has 
a frequent saying: “Our job is justice.” 
When an individual is wrongfully 
convicted through no fault of their own, it 
is imperative they receive justice through 
AB 267. The Office of the Nevada 
Attorney General is proud to be involved 
in ensuring that even though justice may 
not have occurred originally, justice is 
finally achieved for those who deserve 
it—the wrongfully convicted. 
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