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What if drought is the 
new normal? How can a body of water law, 
first adopted in Nevada in 1899, possibly 
be flexible enough to help us survive in 
these parched times? No doubt, the effects 
of drought will test the completeness and 
complexity of Nevada’s current water 
law. The seven states that share use of the 
Colorado River have been grappling with 
responding to drought within an existing legal 
framework since the current drought began 
in 2000. Within the framework of the Law 
of the River, water users—in collaboration 
with regulators—developed several programs 
to navigate this new normal. This article 
discusses the Colorado River drought-response 
experience and highlights programs that could 
be adapted to the state of Nevada as a whole.  

 
At its core, drought means there is not enough water 

to go around. But how will the limited water supply be 
distributed?  In other words, which water users will face cuts 
to their water usage, and by exactly how much water will each 
user be shorted? How will the regulators implement these 
shortages? On the Colorado River, the seven basin states1 
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came to the realization that by working 
together, water users can obtain a 
measure of certainty. They found that 
collaboration is better than waiting 
for a regulator to act, while hoping 
you fare better than your neighbor. 
Drought response on the Colorado 
River shows that voluntary agreements 
among water-users who implement 
creative solutions, at least for an 
interim or short-term period, can be 
successful.

In 2007, the Department of the 
Interior finalized regulations that 
ushered in a new era of opportunity on 
the Colorado River. These regulations 
were the culmination of a two-year 
cooperative process, undertaken by the 
seven basin states to remedy ongoing 
uncertainty about how the Secretary 
of the Interior would reduce deliveries 
of Colorado River water in times of 
shortage. At the regulator’s prompting, 
the basin states put together a proposal 
that would fundamentally change the 
way the Colorado River states operate. 
In the process, the states came to an 
unprecedented accord that set conflicts 
between the states aside, at least for an 
interim period.

The Basin States’ Agreement 
Concerning Colorado River 
Management and Operations was 
sent to the Secretary of the Interior 
in April 2007, along with proposed 
draft regulations for new Colorado 
River operations. The agreement 
provided a level of certainty missing 
from the shortage provisions in the 
Colorado River Basin Project Act (43 
U.S.C. §1501 et. seq.) that authorized 
construction of the Central Arizona 
Project (CAP), prioritized California 
water users over the CAP in times of 
shortage and stated that Nevada would 
not be required to bear shortages in 
“any proportion greater” than before 
the CAP was constructed. Before the 
2007 guidelines, no one knew how 
the secretary would reduce deliveries 
of Colorado River water in times 
of shortage. Article II(B)(3) of the 
consolidated decree in Arizona v. 
California (547 U.S. 150) provided 
little guidance, as it only provides that 
the secretary’s apportionments should 

be consistent with the Law of the 
River. However, the 2007 guidelines 
link the amount of water apportioned 
to the lower basin states in times of 
shortage to Lake Mead levels; so, for 
example, if Lake Mead reaches an 
elevation of 1,075 feet, the secretary 
will reduce 
deliveries to 
the lower basin 
by 333,000 
acre-feet, and 
Nevada’s share 
of this shortage 
will be 13,000 
acre-feet.  

Most significantly, the 2007 
guidelines implement a new concept to 
the Law of the River: the Intentionally 
Created Surplus program (ICS). Before 
the ICS program was conceived, 
Colorado River water users could not 
use Lake Mead to store water rights, 
and the river states operated on a 

“use-it-or-lose-it” basis. However, the 
2007 guidelines allow a water user to 
take actions that conserve water and/
or increase the amount of water stored 
in Lake Mead (banking), and then to 
recover such water in future years. 

ICS may also be used in real-time 
by allowing water to be conveyed 
through the Colorado River system 
and then diverted at a different 
location. The 2007 guidelines remain 
in effect until December 31, 2025, but 
certain types of ICS can be created and 
delivered until 2057.  

continued on page 17
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In addition 
to ICS, the 
basin states also 

participate in more traditional water-
banking agreements, based on the idea 
that water users can take less water in one 
year in order to take more in another. In 
a water-banking agreement with Arizona, 
the Southern Nevada Water Authority 
will be able to divert more Colorado 
River water, while Arizona reduces 
its diversions and instead recovers the 
Colorado River water it previously stored 
as groundwater. The banking agreements 
provide flexibility in terms of when the 

water can be recovered, as well as in the 
source of the water recovered.

While the ICS program is successful 
in incentivizing water users to implement 
projects to create banked water in Lake 
Mead for future use, additional programs 
are being implemented that instead 
develop water to benefit the system as 
a whole. In July 2014, municipal water 
users in the lower basin and Colorado, and 
the U.S. Bureau of Reclamation entered 
into an agreement to contribute $11 
million for the Colorado River System 
Conservation Pilot Program. The intent 
of the pilot program is to determine if 
voluntary demand management actions, 
such as agricultural land fallowing, 
curtailment of industrial uses and 
municipal conservation, would be feasible 
to create water dedicated to the Colorado 
River system to mitigate impacts of 
drought. In essence, water users are paid 
to voluntarily reduce their diversions 
and the water savings are not banked 
for later use, but instead are directed to 
Lake Mead or Lake Powell to keep water 

elevations above critical operating levels. 
The program has been so successful that 
additional funding was added to allow 
for a second round of projects. Projects 
implemented to date have included golf 
course turf removal, recovery of treated 
effluent, agricultural irrigation system 
improvements and temporary fallowing 
of farm lands. In Colorado, program 
participants are protected from the state’s 
use-it-or-lose-it provision (that would 
otherwise redistribute the conserved water 
to another water user), by a 2013 law 
that allows water users to use less water 
without being penalized.2

Building on the idea of using saved 
water to benefit the system, in December 
2014, municipal water users in the lower 
basin states and Reclamation executed a 
Memorandum of Understanding for Pilot 
Drought Response Actions. Central to the 
MOU is the goal of voluntarily developing 
additional quantities of water stored in 
Lake Mead (protection volumes) to reduce 
the risk of the reservoir declining to 

continued on page 18
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critical elevations. 
Together, the 

lower basin municipal water users 
and Reclamation pledged to use their 
best efforts to create 740,000 acre-feet 
of protection volumes in Lake Mead 
between 2014 and 2017. Modeling 
projections showed a serious near-term 
risk that water elevations in Lake Mead 
could decline to levels that would trigger 
shortages and interrupt the ability of 
municipal and hydropower users to draw 
water from the lake; these projections 
drove the MOU. Protection volumes 
are created through voluntary proactive 
measures, taken in a coordinated fashion.

The lessons for Nevada, as it 
examines its water law in the face 

of ongoing drought, are at least two-
fold. First and foremost, none of 
these programs would have been 
possible if they were conceived and 
implemented with a top-down approach 
by the regulator. The success of these 
programs is due, in no small part, to 
the fact that the seven basin states 
voluntarily executed agreements that 
were presented to the federal regulator 
for implementation. In the face of 
the uncertainty that drought brings, 
voluntary programs that implement 
creative and flexible solutions to address 
the uncertainties are better than waiting 
for the regulator to solve the problem. 
Water users must realize that they all 
share in the risks posed by drought and 
must be willing to work together. 

Second, the short-term or interim 
nature of these programs contributed to 
their adoption. For many water users, 
the ability to test, learn and modify an 
experimental or pilot program of a short-
term duration is much more palatable 
than a long-term or permanent program. 
The incremental approach to change 
allows water users to compromise with 
positions that would otherwise be seen 
as violations of birthrights. Even though 

the programs may be temporary in 
nature, direct and significant impacts 
are created from the short-term certainty 
they provide.  

1. The seven basin states are: Arizona, 
California, Colorado, Nevada, New 
Mexico, Utah and Wyoming. Nevada, 
Arizona and California are in the lower 
basin, while Colorado, New Mexico, Utah 
and Wyoming are in the upper basin.

2. The Colorado law prohibits water court 
judges from factoring in decreases in 
water use due to participation in approved 
conservation programs when the judge 
is calculating historical consumptive use 
in the context of approving a change in 
use of the water right. Colorado Revised 
Statutes 37-92-305.
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