Ultimately, the forfeiture provisions are
meant to return unused water to the people
of the state and, in turn, the next junior
appropriator, disincentivizing hoarding,
stockpiling or speculation of water
use. However, this process is not
always how forfeiture operates.
Likely, if the Nevada State Engineer
had discretion in discerning the broad range
of water-use scenarios, water could be
conserved during times of drought, benefiting
everyone without the risk of forfeiture. The
Prior Appropriation Doctrine’s Use It or
Lose It provision, as legislatively modified to
allow statutory forfeiture, did not accomplish
what was likely intended. As is the case
with more regulation, sometimes, as here,
returning to the original doctrine with less
regulation, allows for more logical order.
Nevada’s Legislature should act to repeal
statutory forfeiture as it did with Nevada’s
surface water code, allowing Nevada’s Prior
Appropriation Doctrine to fully address the
law of Use It or Lose It.

In times of drought, Nevada’s
water law and statutory
construct is often called into
question, and is subject to
greater scrutiny. The Nevada
Legislature, with the adoption
of the Conservation and
Distribution of Underground
Waters Act in 1939, provided
for a system of appropriation
of underground water,
supplementing the surface
water provisions of the 1913
Water Act.
With numerous amendments through
the years, this groundwater code provides
forfeiture provisions should a certificated
holder fail to place a water right of use to
beneficial use in one out of every five-year
consecutive period. This doctrine, codified
under NRS 534.090, has become known
as the “Use It or Lose It Doctrine.” It is
often a topic of debate, creating a conflict
between forfeiture of water for non-use and
water conservation.

The Use It or Lose It Doctrine creates
a conundrum when it comes to periods
of drought. If there is not enough water
to fully appropriate one’s certificated
right, full beneficial use cannot take place.
However, if non-use continues for a period
of five years, the right is forfeited. An
extension of time is allowed; however, the
extension application requires the holder
to not only admit to non-use, but requires
filing for an extension with certain fees
and conditions attached. While the Nevada
State Engineer has expressed a lack of
interest in taking water rights during times
of drought, the statutory construct fails to
provide the necessary discretion to avoid
forfeiture in many circumstances.

Certificated vs. Permitted
Water Rights
The forfeiture provisions found within
NRS 534.090 apply only to certificated
water rights. Certificated rights are those
first permitted by the Nevada State
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Engineer and proved up through a showing
of beneficial use. Once the Nevada State
Engineer verifies proper use of water under
a permit, a certificate is issued, and the
property interest confirmed. Permits are
subject to cancellation for failure to properly
pursue beneficial use; however, permits are
not subject to forfeiture.
In 2011, the Nevada Legislature
clarified the notion that permitted, or water
use still in development, is not subject
to statutory forfeiture. The Legislature,
in revising the forfeiture provisions,
removed the word “permitted,” adding the
word “certificate.”1 Testifying before the
Assembly Committee on Governmental
Affairs, Jason King, the current Nevada State
Engineer, specified that the change only
clarified the rule, “making it clear that the
only type of water right that can be forfeited
is a certificated right….”

Forfeiture Process
In order to effectuate a forfeiture,
the Nevada State Engineer is required
to follow a very specific procedure.
When the engineer’s records indicate
a certificated water right has not been
used for four successive years, the
engineer must notify the water right’s
record owner of its non-use, informing
the certificate holder the right must be
used within one year. Unless the water
is, in fact, put to use, or an application
for an extension of time is timely filed

and approved, the engineer is required
to declare the water right forfeited.2 The
statute leaves no discretion on the part of
the Nevada State Engineer to take into
consideration exigent circumstances.
Once a forfeiture is effectuated, the only
recourse available to a water user is an
appeal to the district court.3

Defining Use of Water
The relevant forfeiture language
contained within NRS 534.090, provides
forfeiture is effectuated for failure to use “all
or any part of the underground water for the
purpose for which the right is initiated….”4
This otherwise states all water authorized
under a certificate must be used in order
to avoid forfeiture. This is consistent with
action by the Nevada State Engineer,
where the state pursues partial forfeitures.
However, in 1992, the Nevada Supreme
Court suggested a different standard.
In Town of Eureka v. Office of the
State Engr. of Nevada, 108 Nev. 163
(1992), the Nevada Supreme Court
determined the scope of forfeiture under
NRS 534.090. In this case, the Town of
Eureka filed an application for permission
to change the point of diversion, place
of use, and manner of use of certain
ground water rights.5 The application was
protested, claiming that the water rights
had been forfeited for failure to use the
water for five consecutive years.6 The
Nevada State Engineer concluded only a

portion of the right was used during a five
year period, and forfeited the remaining
unused portion. Upon ultimate appeal
to the Nevada Supreme Court, the court
found “substantial use of water rights after
the statutory period of non-use ‘cures’
claims to forfeiture so long as no claim or
proceeding of forfeiture has begun.”7
Accordingly, we learn from the
Supreme Court that even when there
is a period of non-use, resumption of
substantial use of the water will cure the
period of non-use.8 The court however did
not define “substantial use,” an issue that
continues to cause debate. A discrepancy
now exists between NRS 534.090,
requiring forfeiture for failure to use all or
any part of a certificated water right, and
Town of Eureka, stating that substantial
use cures non-use. It stands to reason
if substantial use of a certificated water
right cures prior years of non-use, then if
substantial use has never ceased, non-use
never occurred.
At the March 14, 2011, Assembly
Committee on Governmental Affairs
meeting concerning AB73, Jason King
commented on Town of Eureka v. State
Engineer and the substantial use standard,
suggesting that NDWR views this as a 51
percent rule. It would seem substantial
use is not the use of all water one is
certificated to appropriate. However, this
question, along with the applicability of the
substantial use standard to other scenarios,
has yet to be answered.

Forfeiture and Drought
With the current state of forfeiture
law in Nevada, it often becomes difficult
to advise clients with regard to water use
under certificated rights. While optimally
a certificated holder will exercise the full
authorized use, this is not always possible,
nor economical in times of drought. If some
lesser amount is placed to use, what amount
must be applied to equate to substantial
use? Is substantial use 51 percent of the
amount available at the source, or is it 51
percent of the certificated amount? Does
the substantial use standard apply beyond
curing non-use? Does one need to file for
an extension of time to prevent forfeiture,
when partially exercising their right? All of
these questions are difficult to answer when
certificated holders are faced with the threat
of partial forfeiture.
Drought becomes an important factor
in this discussion, as users are encouraged to
conserve water. However, allocating some
lesser amount of water from a certificated
right in an effort to conserve may lead
to a forfeiture as years of conservation
continue. Knowing that full use of water
may be required to prevent forfeiture, this
practice may also promote wasting water.
It begs to reason that certificated holders
may use the fullest extent of their water use
right to prevent forfeiture, even when full
certificated use is not required in that given
year—something even more concerning
during times of drought.

1.
2.
3.
4.
5.

Nevada Assembly Bill 73 (2011).
NRS 534.090(1).
See NRS 533.450.
NRS 534.090(1).
Town of Eureka v. Office of the State Engr.
of Nevada, 108 Nev. 163, 164 (1992).
6. Id. at 165.
7. Id. at 169 (emphasis added).
8. Id.
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