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This last legislative session, Governor Brian 
Sandoval signed Senate Bill 224 (SB 224) into law. 
This law establishes a conclusive presumption that 
a person is an independent contractor, rather than 
an employee, if certain conditions are met. Prior to 
this session, Nevada did not have specific statutory 
language regarding independent contractor status. 

The Nevada Association of REALTORS® 
worked with legislators to create a test that a 
court can use to determine whether or not a 
person is an independent contractor. In reading 
through the following determining factors, 
keep in mind that this test was created for use 
by an array of industries. While the first two 
factors of the test must be met, only three of the 
five additional factors need to be met in order 
to satisfy the elements of the test. Prior to the 
existence of this test, the three-part “IRS Test” 
was used to evaluate independent contractor 
status of real estate licensees.1

An issue real estate licensees have long 
faced is that the real estate industry has 
traditionally treated the relationship between 
broker and agent as one in which the agent 
is an independent contractor rather than an 
employee. While many industries struggle 
with the distinction between independent 
contractors and employees, this has been 
particularly difficult for those in the real 
estate industry. One of the key distinctions 
between an independent contractor and 
an employee is often determined by the 
amount of control a principal exerts over the 
agent. Nevada real estate law specifically 
requires brokers to supervise their agents. 
This requirement conflicts with the control 
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element of an independent contractor relationship. 
Therefore, it is difficult for a broker to comply with both 
statutory duties required by Chapter 645 of the Nevada 
Revised Statutes (NRS) and labor laws.
    

The Nevada Test SB 224:   
There are two requirements that must be met in order to 

move through the additional factors:
 

1. Federal Tax ID or Social Security Number: 
 An agent must have either a federal tax ID or social 

security number. 

2. Licensing: 
 An agent must hold a real estate license and a valid 

state business license.  Both broker and agents must 
pay careful attention to this crucial element. The 
Nevada Association of REALTORS® has recently 
reminded its members of this requirement. Likewise, 
in other industries, this is an important factor of 
which to be cognizant. 

In addition to those two conditions, three of the following 
five factors must also be met: 

1.  Control over Discretion: 
 The primary element bargained for by the principal 

of the contract allows for the person to have control 
and discretion over the means and manner of the 
performance of their work, rather than the means 
or manner by which the work is performed. This is 
a complicated way of saying that Nevada real estate 
law requires that brokers maintain a certain amount 
of supervision over their agents, with a focus on 
supervising proper completion of transactions (i.e., 
all required forms are in the file), rather than focusing 
on the manner in which the transaction is handled 
(such as returning all calls within 24 hours).   

2.  Control over Time: 
 Except for an agreement with the principal relating 

to the completion of schedule, range of work hours, 
the person has control over the time the work is 
performed.  This factor can easily be met by agents, 
as traditionally they determine when, how and where 
to perform their work. Brokers should be careful to 
avoid requiring an agent to perform services during 
set work hours. 

3.   Exclusivity:  
 The person is not required to work exclusively for 

one principal unless: 

 I. A law, regulation or ordinance prohibits the 
person from providing the services to more than 
one principal; or 

II. The person has entered into a written contract to 
provide services to only one principal for a limited 
period. 

Nevada real estate law requires that an agent work for 
only one broker at a time, therefore meeting Exception I. 
The agent satisfies Exception II by entering into a written 
independent contractor agreement with their broker, specifying 
the terms of the relationship. Brokers and agents are 
encouraged to have such signed agreements in order to make 
clear their understanding of the nature of the independent 
contractor relationship.    

4. Hire Workers:  
 The person is free to hire employees to assist with 

the work. In order to meet this factor, an independent 
contractor must be free to hire assistants; however, it 
is up to the individual broker to determine whether 
or not their sales associates are free to do so. Any 
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assistants hired as independent contractors must also 
satisfy the above factors. Merely calling an assistant an 
independent contractor will not suffice. 

  
5. Substantial Capital: 
This final factor has three requirements. The agent must 

contribute a substantial investment of capital in the business of 
the broker including:  

  I.  Purchase and lease of ordinary tools,   
 II. Obtaining a license or permission from the 

principal to access any work space, and   
III. Leasing any work space from the broker.  

This could be the most difficult of the five factors for an 
agent to meet, as the agents’ investment of capital in their broker’s 
business could be minimal for tools, a license and leasing space, 
based on the amount of income the person receives. 

While the real estate industry has long relied on the 
independent contractor model as the best way to define the 
dynamics between broker and agent, we are seeing a growing need 
for clarification on this issue. Nevada courts now have legislation 
they can use when resolving independent contractor issues.  

Link to SB 224: https://www.leg.state.nv.us/
Session/78th2015/Bills/SB/SB224_EN.pdf.   

1. The “IRS” Test: The United States Internal Revenue Service uses 
a three-factor test in determining whether real estate agents are 
statutory nonemployees for the purposes of federal taxation only. 

• First, the real estate agent must be licensed.  
• Next, substantially all payments for the licensed real estate 

agent’s services must be directly related to their sales or other 
output, rather than based on number of hours worked.   

• Finally, the licensee’s services must be performed pursuant to 
an agreement that specifically says that a real estate agent will 
not be treated as an employee for federal tax purposes. 
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