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BY PHIL AURBACH, ESQ. AND JONATHAN LEE, ESQ.

One of the most exhilarating 
experiences for any attorney is 
winning a trial and obtaining 
a favorable judgment for 
a client. Of course the 
experience is professionally 
validating, but even more 
importantly, it means the 
attorney has helped facilitate 
his or her client’s objective. 
However, seasoned attorneys 
are aware that obtaining a 
judgment in a client’s favor 
is not the end of the story. 
Unless your client’s opponent 
voluntarily pays the judgment, 
your client will likely have 
to employ some combination 
of post-judgment remedies 
in order to ultimately receive 
payment on the judgment—
which is probably your 
client’s real objective. 
 

In many cases, a judgment debtor 
simply does not have the financial 
resources to pay the judgment. In a smaller 
number of cases, however, the judgment 
debtor is able to pay, but simply chooses 
to ignore the obligation to do so. In 
these particular instances, you will need 
to use post-judgment remedies to get 

THE CHARGING ORDER:  
ANOTHER TOOL IN THE POST- 
JUDGMENT REMEDY TOOLKIT

your client’s  money. Some of the more 
commonly used post-judgment remedies 
include: execution, garnishment in aid 
of execution, recording a judgment lien 
against the judgment debtor’s real property 
and foreclosure. Another remedy is the 
charging order.  

What is a Charging Order? 
A charging order gives the 

judgment creditor the right to any future 
distributions that a partnership or limited 
liability company (LLC) would otherwise 
distribute to the judgment debtor.1 
Specifically, when the charging order is 
served on the LLC, the LLC must make 
any distributions to the judgment creditor 
until the judgment is satisfied.2   

However, the judgment creditor does 
not just “step into the shoes of a limited-
liability member.”3 Instead, service of 
the charging order creates a lien, which 
only attaches the transferrable interest 
of the judgment debtor. Accordingly, 
the judgment creditor is not entitled 
to participate in the management or 
administration of the company; the 
judgment debtor retains any managerial 
rights, i.e., control over the company. 

Nevada’s Charging  
Order Statute4    

Nev. Rev. Stat. 86.401 governs the 
collection rights a judgment creditor 
has against a member’s interest in an 
LLC. Nev. Rev. Stat. 86.401(1) provides 
three important provisions with respect 
to a charging order against the debtor-
member. First, the judgment creditor must 
petition the court for the remedy (i.e., 

the remedy does not automatically go 
into effect simply because the judgment 
creditor receives a judgment.) Secondly, 
and perhaps intuitively, the court may 
only charge the member’s interest for 
the unsatisfied amount of the judgment; 
but the charge can account for interest. 
Third, upon entry of the charging order, 
the judgment creditor only obtains the 
rights of an assignee of the member’s 
interest (which reinforces the concept 
that the judgment creditor does not obtain 
any non-economic privilege from the 
judgment debtor).

Subsection of (2)(a) of Nev. Rev. 
Stat. 86.401 also contains key provisions. 
First, it establishes that a charging order 
is the exclusive remedy by which a 
judgment creditor of a member can satisfy 
a judgment, and this is true whether the 
LLC has multiple members or is only a 
single-member LLC. Subsection  
(2)(a) explicitly cuts off any other remedy 
a court may order against the member-
debtor, including equitable remedies and 
any order that allows for the foreclosure 
of the liened interest.5 

Subsection (2)(b) and (2)(c) are also 
notable – as (2)(b) clarifies that a charging 
order does not prevent the debtor-member 
from invoking any relevant exemption 
applicable to his or her interest.6 
Subsection (2)(c) explains that Nev. 
Rev. Stat. 86.401 does not supersede any 
written agreement between a member and 
a creditor if the written agreement does 
not conflict with the LLC’s articles of 
organization or operating agreement.
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Mechanics and  
Procedure for Obtaining  
a Charging Order
1. An important condition precedent to 

pursuing a charging order is obtaining 
a judgment: without a judgment, there 
is no judgment creditor to petition the 
court for a charging order. 

2. After obtaining and entering the 
judgment, the judgment creditor must 
have knowledge of the judgment 
debtor’s ownership interest in the 
LLC. If the judgment creditor has prior 
knowledge of said ownership interest 
based on previous business dealings, 
great. If not, the judgment creditor can 
petition the court for a judgment debtor 
examination (which could help identify 
other assets that judgment creditor 
could execute upon or garnish as well), 
or the judgment creditor may serve 
discovery requests upon the judgment 
debtor pursuant to NRCP 69. 

3. Next, the judgment creditor must 
file an application with the court for 
the issuance of the charging order. 
This application can be filed as an ex 
parte motion or as a standard motion. 
However, a standard motion would 
need to be served upon the judgment 
debtor and/or the judgment debtor’s 
attorney. 

4. After the motion is filed, the court 
will likely require a hearing prior to 
issuing the charging order. Candidly, 
this hearing is more or less ministerial, 
as there is likely no viable defense 
the judgment debtor could assert that 
would stop the court from issuing the 
charging order (i.e., if the judgment is 
valid and the judgment debtor actually 
has an ownership interest in the LLC). 

5. Once the court issues the charging 
order, the judgment creditor needs 
to serve a “Notice of Entry of 
Charging Order” both on the debtor-
member and on the LLC (or all its 
members). Considering an LLC’s list 
of members is not public, serving 
the notice onto the manager of the 
LLC or registered agent of the LLC 
should suffice. Significantly, noticing 
the LLC of the entry of the charging 

lien accomplishes two goals. First, 
it informs the LLC that all of the 
debtor-member’s future distributions 
should be diverted to the judgment 
creditor. Second, the notice makes the 
LLC liable to the judgment creditor if 
the LLC violates the lien by making 
distributions to the judgment debtor. 
Notice also triggers any contempt 
penalty the LLC could be subject to 
for violating the charging order.

When to Use a  
Charging Order 

As with any other post-judgment 
remedy, simply because a particular 
remedy is available does not mean the 
judgment creditor should seek such 
remedy. Accordingly, even if a judgment 
debtor has an ownership interest in a LLC, 
the judgment creditor should consider 
whether it makes sense to pursue a 
charging order given the circumstances 
of that particular matter. Some of the 
questions the creditor should consider 
prior to pursuing a charging order include:

•	 Will the LLC make any distributions 
to its members? Even if the LLC 
has made distributions in the past, 
if the LLC votes to stop future 
distributions, the judgment creditor 
has no power to force the entity to 
continue to make distributions.  

•	 Is the LLC a single-member 
LLC?  Obviously, if the LLC is a 
single-member LLC and that single 
member is the judgment debtor, 
the single member will most likely 
discontinue any future distributions. 

•	 Are there tax implications for 
holding the liened interest or 
receiving distributions pursuant to a 
charging order?  

•	 Would the future bankruptcy of the 
judgment debtor affect the liened 
interest that a judgment creditor has 
obtained via a charging order?  

These are all questions that a 
judgment creditor or the judgment 
creditor’s attorney must consider prior to 
pursuing a charging order. All in all, while 
a charging order may be a perfect post-
judgment remedy in some cases, in others 
the remedy may prove to be fruitless and a 
waste of time and resources.  

1. The judgment debtor would have to be a 
member or an assignee to receive such 
distribution. 

2. See Weddell v. H2O, Inc., 128 Nev. Adv. Op. 
9, 271 P.3d 743, 749 (2012); see also Jay D. 
Adkisson, “Charging Orders: The Peculiar 
Mechanism,” 61 S.D. L. Rev. 440, 455 (2016) 
(“The effect is to divert to the creditor the 
payments that would otherwise have been 
made to the debtor, and to create a liability of 
the LLC to make those payments.”)

3. Weddell, 128 Nev. Adv. Op. 9, 271 P.3d at 
750.  

4. Given the prominence of limited-liability 
companies in Nevada, this article mainly 
focuses on the implications a charging order 
has in the context of an LLC. However, 
if a judgment creditor is considering a 
charging order against a debtor-partner of 
a partnership, the provision of Nev. Rev. 
Stat. 87.280 apply. Importantly, however, 
in the context of general partnership, a 
charging order is not the exclusive remedy 
a judgment creditor can employ against the 
debtor-partner. Accordingly, the provisions 
of Nev. Rev. Stat. 87.280, Nev. Rev. Stat. 
87.4342, and Nev. Rev. Stat. 87.320 and 
87.270 should be closely examined in order 
to determine the efficacy of a charging 
order. In the context of private corporations 
and limited partnerships, practitioners 
should consult Nev. Rev. Stat. 78.746 and 
88.535, respectively. Fortunately, both 
Nev. Rev. Stat. 78.746 and Nev. Rev. 
Stat. 88.535 mirror the provisions set 
forth within Nev. Rev. Stat. 86.401 (except 
that Nev. Rev. Stat. 78.746 identifies the 
characteristics a private corporation must 
have in order for Nev. Rev. Stat. 78.746 to 
be applicable); therefore, the commentary 
featured in this article is instructive.

5. Notably, the previous iteration of this statute 
allowed for the foreclosure of the member’s 
interest. Specifically, before 2011, a 
judgment creditor could petition the court for 
a foreclosure order. But see Nev. Rev. Stat. 
Chapter 87 for charging orders issued in the 
context of a general partnership. 

6. See Nev. Rev. Stat. 21.090.
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