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Adopted by the Nevada 
Supreme Court in 1988, Rule 
16.1 introduced the early 
case conference, and the 
disclosure of witnesses and 
documents for “the orderly 
and efficient conduct of 
pretrial discovery.” Mays 
v. Eighth Judicial Dist. 
Court, 105 Nev. 60, 768 P. 
3d 877 (1989). With the 
recent amendments to 
the Nevada Rules of Civil 
Procedure (NRCP), NRCP 
16.1 underwent significant 
revision since its launch. 

The changes reflect adoption 
of Federal Rules of Civil Procedure 
(FRCP) rule language involving the 
early case conference and witness and 
document disclosure requirement. 
In addition, the changes also reflect 
the adoption of the FRCP 26(b) 
“proportionality standard” in NRCP 
26(b)(1). Under this new standard, 
discovery is relevant to any party’s 
claims and defenses and proportional 
to the needs of the case – replacing 
the “reasonably calculated to lead to 
the discovery of admissible evidence” 
language that practitioners have grown 
accustomed to over many decades. 

EARLY CASE CONFERENCES
Much to the relief of many 

(and although rumors of clandestine 
telephonic early case conferences exist), 

the amendments to NRCP 16.1(b) retired 
the mandated in-person early case 
conference. Now, parties may attend 
early case conferences telephonically 
or audio-visually. Although the NRCP 
recognizes that the court can order 
personal attendance for the early case 
conference, it appears unlikely that a 
department will order in-person early 
case conferences in the ordinary course. 
Hopefully, those departments (if any) 
requiring parties to attend the early case 
conferences in person will not be the 
same departments ordering personal 

attendance at NRCP 16 conferences. 
Traditionally, parties at early case 

conferences focused on the topics in 
the Joint Case Conference Report, i.e. 
discovery phases, limitations, orders, 
disclosures, dates, possibility for 
settlement and time for trial. However, 
the technological age, including the 
internet, smart phones, e-mails, servers, 
applications, logs, electronically stored 
data and social media arrived in the 
1990s and 2000s without the means 
to address proportional evidentiary 
concerns. Recognizing the role 
technology now plays in communication 
and as evidence, Rule 16.1(b)(4) adopts 
the Federal Rules of Civil Procedure 
(FRCP) requirement that parties 
discuss the preservation of discoverable 
evidence, including electronically 
stored information, trade secrets and 
confidential information, including 
whether a confidentiality order or a 
motion for a protective order under Rule 
26(c) is necessary. 

INITIAL DISCLOSURES
The content of the exchange of 

the list of witness and documents at 
or after the early case conference will 
change. The days of exchanging initial 
disclosures with a single accident report 
and a single treater record are in the 
past. Merely providing a limited amount 
of information does not comply with the 
amended rules. 

Although not an amendment, 
counsel on both sides of the bar should 
be aware that unlike FRCP 26(a), the 
initial disclosure requirement under 
NRCP 16.1(a)(1)(A)(i) remains broader 
than the FRCP because of the Nevada-
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specific requirement for initial disclosure 
of witnesses likely to have discoverable 
impeachment or rebuttal evidence. While 
there are some jurisdictions that allow trial 
by ambush, Nevada is not one of them. 

With regard to the amendments, 
NRCP 16.1(a)(1)(A)(ii) adopts the FRCP 
mandate that parties disclose materials in 
support of claims and defenses, including 
any record, report or witness statement, 
in any form, including electronically 
stored information and tangible things. 
Thus, recognizing the role of technology, 
materials are not limited to strictly 
“documents” in written format and must 
be provided in video, audio, e-mail or 
other formats. 

A new mandate under NRCP 
16.1(a)(1)(A)(iii) specifically prepared 
for personal injury matters requires 
the claimant to identify each medical 
provider in order for the opposing party 
to prepare a Health Insurance Portability 
and Accountability Act (HIPAA) 
compliant authorization for opposing 
counsel to obtain medical records. Thus, a 
claimant must execute the authorizations, 
and counsel cannot refuse to provide 
authorizations to defense counsel because 
the records have been disclosed. 

Practitioners must be aware 
of another change, although not an 
amendment, which largely impacts initial 
disclosures in personal injury matters. 
In the committee note, the Advisory 
Committee broadened the definition of 
the term “record” or “report” found in 
NRCP 16.1(a)(1)(A)(ii) to include more 
than simply an investigative document 
or report of an incident. In the committee 
note, the Advisory Committee identified 
“logs and summaries, maintenance 
records, former repair and inspection 
records and receipts, sweep logs, and any 
written summaries of such documents” 
as documents to be included in an initial 
disclosure. According to the note, the 
Advisory Committee did not intend for 
those terms to be exhaustive descriptors 
of the documents to be produced in an 
initial disclosure. It will be interesting 
to see how this issue will play out, 
especially as the note does not indicate 
a time frame (i.e., how far back) for any 
such records.

Longstanding practice since the 
introduction of NRCP 16.1 involved 
the disclosure of an accident report. 
Instead of expecting a Rule 34 request 

for sweep logs or equipment repair 
records, those documents now fall within 
the affirmative disclosure requirements 
according to the Advisory Committee 
Note. Other than documents that are 
“prepared or exist at or near the time of 
the subject incident,” the committee note 
provides that a reasonable time required 
for production of such documents will 
depend on the facts and circumstances 
of each case. In absence of defined 
locations and time periods, parties should 
focus upon the proportionality standard 
and narrow issues to avoid unlimited 
discovery. During and after the early 
case conference, the parties should 
communicate what they are seeking. In 
many situations, mutual agreements for a 
reasonable amount of time and a specific 
location offer a sensible alternative to the 
expense of court intervention. 

EXPERT DISCLOSURES
Rule 16.1(a)(2)(B)-(D) formally 

distinguishes expert witnesses who must 
provide a written report, expert witnesses 
who do not provide a report, and treating 
physicians who are retained or employed 
to provide expert testimony. Treating 
physicians who are retained to provide 
expert testimony must provide written 
reports, although a treating physician 
may testify about treatment, including 
diagnosis, prognosis or causation of 
plaintiff’s injuries that is not contained in 
the physician’s chart as long as the content 
of such testimony is properly disclosed 
under NRCP 16.(a)(2)(C)(i)-(v)(iv).

Please note that if a treating physician 
is asked to opine on issues or topics 
outside of his/her course and scope of 
treatment, including diagnosis, prognosis 
or causation of plaintiff’s injuries, the 
physician will be deemed a retained 
expert witness subject to the written 
report requirement. The rule states that the 
disclosure must include the information 
identified in Rule 16.1(a)(2)(C), to the 
extent practicable, and it may include that 
the physician will testify in accordance 
with his or her medical chart, even if some 
records contained therein were prepared by 
another healthcare provider. 

Rule 16.1(a)(2) includes the federal 
rule requirement that the expert report 
disclose the facts or data considered by 
the expert with a significant exception. 
Contrary to federal authorities, parties 

do not have to provide an expert’s 
draft reports or correspondence from 
counsel within the expert file, unless 
the correspondence from counsel sets 
parameters or assumptions for expert to 
follow in making the analysis. Rule  
16.1(a)(2)(E) now allows the parties to 
stagger expert disclosures if the parties 
stipulate or the court orders for a staggered 
expert witness disclosure schedule. 

PRETRIAL DISCLOSURES 

The changes to pretrial disclosures 
were minimal. The timing for pretrial 
disclosures and objections remain 
unchanged with parties promptly 
required to make pretrial disclosures in 
writing at least 30 days prior to trial and 
objections at least 14 days after service 
of the disclosures. The disclosures 
must identify testimony presented by 
deposition, as opposed to live testimony. 
Unlike the FRCP, Rule 16.1(a)(3)(A)
(i) requires a party’s pretrial disclosures 
to identify those witnesses who have 
been subpoenaed for trial. Parties are 
encouraged to promptly address and 
lodge any Rule 32 objections related 
to qualification or transcription of 
depositions prior to pretrial disclosures. 

CONCLUSION
It remains to be seen how these 

changes will impact discovery and 
litigation. Where the rules remain silent, 
the FRCP concept of proportionality in 
discovery and the FRCP Rule 1 scope and 
purpose of just, speedy and inexpensive 
determinations should be remembered. 
If discovery is a journey of 1,000 steps, 
then NRCP 16.1 provides the map for 
that journey. With the recent NRCP 16.1 
amendments, well worn paths through the 
discovery process must be recalculated so 
the parties remain on the right course.  
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