THE NEVADA

COURT OF

APPEALS

On November 4, 2014, Nevada’s
electorate voted to approve an
amendment to Article 6 of the
Nevada Constitution and created a
court of appeals. Through extensive
education efforts, the voters were
BY JUSTICE JAMES W. HARDESTY AND JORDAN T. SMITH, ESQ.
persuaded that adopting a court of
appeals was necessary to alleviate
the strain on the state’s overburdened judicial system and to improve
access to justice, all within a reasonable cost. The legal profession and
the public considered a plan in which a court of appeals would improve
the judiciary in three significant ways:

DELIVERS ON
ITS PROMISE

1.
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2.

Transfer cases that lacked precedential
value beyond the parties to an errorcorrection court, allowing the Nevada
Supreme Court time to focus on
matters of first impression and issues of
statewide public importance;
Contribute to a reduction of the backlog
of cases pending in the Nevada Supreme

3.

Court, which would lead to a decrease
in the time to disposition for all cases
once briefing is completed; and
Ultimately increase the number of
published decisions on Nevada law.

Following just one year of operations,
the voters’ decision to create the Nevada
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Court of Appeals
has been validated.
The Court of
Appeals has
contributed to a
reduction in the
pending appellate backlog and enabled
the Nevada Supreme Court to reduce
the time taken to decide cases in several
key areas of the law.

Reduced Backlog
Prior to the creation of the Court
of Appeals, the Nevada Supreme
Court was one of the most overworked
appellate courts in the country. Under
the Nevada Constitution, the Nevada
Supreme Court is required to hear all
appeals, including error-correction
cases with little significance beyond
the parties to the case. This led to
justices deciding everything from
murder convictions to driver’s license
revocations, causing an average
annual caseload as high as 357 cases

per justice, per year, far in excess of
the caseload recommended by the
American Bar Association. Over time,
the filings continued to exceed the
dispositions and an increasing backlog
of cases accumulated.
Just weeks after the voters
approved the new appellate court, the
Nevada Supreme Court adopted rules
to transfer error-correction cases to the
Court of Appeals and to retain matters
of first impression, as well as issues of
statewide public importance.
By the time the Court of Appeals
began formal operations on January
5, 2015, there were 1,819 cases
pending in the Nevada Supreme
Court. During this past year, 2,413
more cases were filed or reinstated in
the Nevada Supreme Court, and the

justices decided
1,958 cases
(a disposition
rate of nearly
280 cases per
justice per
year), including the publication of 91
opinions on Nevada law. However,
unlike in past years, the Nevada
Supreme Court was able to transfer
814 cases to the Court of Appeals, and
it decided 710 cases, including the
publication of 13 opinions on Nevada
law. During 2015, petitions to the
Nevada Supreme Court to review a
Court of Appeals decision were filed
in 27 cases. Twenty-five petitions were
denied and two are currently under
consideration.
As of December 31, 2015, there
were 104 cases pending in the Court
of Appeals and 1,460 cases pending in
the Nevada Supreme Court. Thus, the
Court of Appeals helped successfully
continued on page 10
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reduce the beginning backlog in the
Nevada Supreme Court by 255 cases
or 14 percent. The overall backlog is
expected to continually decrease as the
Court of Appeals becomes even more
efficient and experienced.

Reduced Time to
Disposition
As the backlog shrinks, the time to
disposition has accelerated in several
key areas of the Nevada Supreme
Court’s docket. Two particularly timesensitive case types are noteworthy.
The transfer of error-correction cases
to the Court of Appeals enabled the
Nevada Supreme Court to make
tremendous progress in 2015, in the
resolution of cases involving attorney
discipline and child custody. As of
January 1, 2015, there were 38 attorney
discipline cases pending. Last year, 113
more cases were filed, and the Nevada
Supreme Court decided 126, leaving
25 cases pending at year-end, with
only six older than six months. At the
beginning of the year, 59 child custody
cases were pending; 51 more were filed and 65 were decided,
leaving 45 cases pending at the end of the year with only two
older than 90 days after briefing.

Increased Published Decisions
Although its caseload has started to decline, the volume
of the Nevada Supreme Court’s work still prevents it from
investing the substantial time and effort required to research
and write published decisions on many important legal issues.
Each sentence of a published decision is subject to a thorough
vetting process with extensive research, writing, editing,
checking and proofreading before being released. Only a
minority of cases warrants that level of attention while the
Nevada Supreme Court deals with the daunting backlog.
For the majority of cases, the Nevada Supreme Court
resorts to unpublished orders that do not have binding
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precedential effect outside of the litigants — even though
unpublished decisions may now be cited as persuasive
authority. Nonetheless, the work of the Court of Appeals
has given the Nevada Supreme Court the ability to publish
more precedential opinions. Combined, the Nevada Supreme
Court and the Court of Appeals published 103 decisions,
providing much-needed guidance in many unsettled areas of
the law. In time, the increase of published authority from the
Court of Appeals and Nevada Supreme Court will enhance
the predictability and stability of Nevada’s legal landscape.
In its first year, the Court of Appeals delivered on its
promise to voters. It has contributed to a reduction in the
backlog of pending appellate cases, reduced the time to
disposition in time sensitive areas of the law, contributed to
the development of Nevada law through published decisions
and facilitated the Nevada Supreme Court’s focus on matters
of first impression. As a result, Nevadans have obtained
greater access to justice.
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JAMES W. HARDESTY is a justice on
the Nevada Supreme Court, first elected
in 2005. He has twice served as chief
justice and led the educational campaign
for enactment of the Court of Appeals.
JORDAN T. SMITH is an attorney with
Pisanelli Bice PLLC, practicing appellate,
commercial and gaming litigation. He was
recognized by Best Lawyers
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