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THE RULE OF LAW

How many rules of law are there? If 
there is more than one, how does a 
person know which rule to follow? 
Recently, some states passed marijuana 
laws in conflict with federal law. Under 
the Supremacy Clause of the U.S. 
Constitution, federal law trumps state 
law, except on core state powers. In 
2005, in a split decision, the Supreme 
Court held in Gonzales v. Raich (545 
U.S. 1) that under the Commerce 
Clause, Congress could criminalize even 
the production, possession and use of 
home-grown marijuana in states that 
legalized medical marijuana. 

In 2013, despite federal law and the U.S. Supreme 
Court decision, the Justice Department issued what is 
known as the Cole Memo, directing the states’ attorneys 
general to refrain from prosecuting marijuana cases in 
states that had legalized the sale and possession of the drug. 

This memorandum suspended the enforcement of 
the federal Controlled Substance Act of 1970 that makes 
marijuana an illegal Schedule I drug, and states that 
individuals found with even a small amount of this drug 
can be sentenced to prison. Since the enforcement of the 
marijuana law was suspended, it was as if the law did 
not exist.  

Recently, U.S. Attorney General Jeff Sessions 
“withdrew” the Cole Memo, or directed the states’ 
attorneys general to make their own decisions when it 
comes to enforcing federal law on marijuana. 

The question now is this: since Sessions withdrew 
the memo, does federal or state law apply in Nevada and 
other states that now have some form of voter-endorsed 
marijuana sales?

In another legal issue, immigration law, the 
attorney general in California threatened to sue any 
business that tried to enforce federal employment law 
when hiring employees. How do employers know 
which law applies? 

Furthermore, in the state of Washington, the 
governor has ordered his state agencies not to 
cooperate with, or give information on people detained 
by the state to, Immigration and Customs Enforcement 
(ICE), a federal homeland security agency. Again, 
which law should the state’s people follow?

Congress and/or the courts should act soon to resolve 
the conflicts in the law on these issues, so everyone has 
clear notice of what is required of them by law.

Nevada attorneys are encouraged to submit their 
thoughts and feelings on the rule of law in 400 words 
or less. The best submissions will be published in 
Nevada Lawyer sometime this year. Please send your 
comments to me, the column editor, at pdcafferata1@
sbcglobal.net.  

* This column expresses the views of its author and does not 
reflect the opinion of any organizations with which she may be 
employed or affiliated.
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