
FRCP 26(c)(1) sets forth the 
circumstances under which a court may 
limit the scope of discovery as follows:

•	 To protect a party or person from 
annoyance, embarrassment, 
oppression or undue influence or 
expense;

•	 To avoid duplication and 
harassment; or

•	 Where the discovery sought can 
be obtained from another source 
that is more convenient, less 
burdensome or less expensive.

The Apex Deposition 
Doctrine

A line of authority has developed 
under FRCP 26(c)(1) that may protect 
high-level executives from the potential 
negative impact of fishing expeditions. 
Nevada federal district courts have 
identified the following facts as 
particularly persuasive in quashing 
deposition notices:

1. Whether the deponent has 
unique first-hand, non-repetitive 
knowledge of facts at issue in the 
case; and

2. Whether the party seeking the 
deposition has exhausted other 
less intrusive discovery methods.4 

Each will be discussed in turn.

No Unique First-Hand,  
Non-Repetitive  
Personal Knowledge

The first prong of the analysis is 
rather specific and, arguably, limits 
the standard personal knowledge 
requirement. The executive must have 
unique, first-hand and non-repetitive 
personal knowledge of the disputed 
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Top corporate executive 
depositions have become 
more common, especially 
when the adverse party does 
not have a similar executive 
structure. The concern does 
not lie with the corporate 
executive who has detailed 
personal knowledge of the 
dispute. Rather, the concern 
lies with the corporate 
executive who has few details 
of the dispute. 

A talented attorney can use 
the deposition of such an executive 
to reinforce negative corporate 
themes such as lack of leadership, 
organizational deficiencies or willful 
ignorance. An uninformed executive 
gives the adverse party the brush it 
needs for painting a negative picture of 
your corporate client at trial.

Many courts have noted that apex 
depositions create potential for abuse.1 
Fortunately, federal case law on apex 
depositions, that sets forth when such 
depositions are appropriate and when 
they are not, has developed.  

General Rule Governing 
Apex Depositions2

When analyzing if an apex 
deposition notice should be quashed and 
a protective order issued, courts balance 
the interests served by demanding 
compliance with the notice versus the 
interests furthered by quashing it.3  
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issues. These qualifiers arm the attorney 
moving to quash the deposition with 
powerful ammunition.

The executive must have personal 
knowledge that is unique to him or her. 
If subordinate employees have similar 
personal knowledge, then the knowledge 
is not unique to the executive. In most 
companies, executives have vice-
presidents or similar lieutenants who 
manage day-to-day operations. That 
vice-president likely has a manager who 
reports to the vice-president. Under 
these circumstances, knowledge of 
disputed issues would not be unique to 
the executive.   

Additionally, the executive must 
have first-hand personal knowledge. 
If the COO did not observe the 
manufacturing of the product or the 
alleged harassment of an employee, 
it can be argued that he or she has no 
first-hand personal knowledge of the 
disputed issues.

Lastly, the executive must have 
non-repetitive personal knowledge. If the 
vice president of operations was briefing 
the CEO about a breach of contract 
issue, the vice president and the CEO 
have similar personal knowledge of the 
disputed issues. As such, the CEO would 
have repetitive personal knowledge of 
the disputed issues.  

Party Seeking the 
Deposition has Failed  
to Exhaust Other  
Less Intrusive  
Discovery Methods

The second prong is of particular 
note: a party seeking an apex deposition 
must demonstrate that it has, in fact, 
exhausted other less intrusive discovery 
methods. Except in rare circumstances, 
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an adverse party cannot begin discovery by 
deposing a chairman of the board. Other 
discovery must first take place to establish 
that apex deposition is necessary.

In fact, some courts require that 
lower-level employees be deposed if 
they have more intimate knowledge of 
the disputed issues.5 Other courts have 
required that plaintiffs serve interrogatories 
before noticing the apex deposition.6 If the 
interrogatory responses prove insufficient, 
the noticing party may then move forward 
with the apex deposition.7 As such, it 
appears that the burden to first exhaust 
all other discovery devices is on the party 
seeking to notice the apex deposition.  

Executive depositions should be 
prevented in all but the most unique 
circumstances. Generally, top executives 
do not have the intimate knowledge of 
the nuanced details necessary to speak 
on behalf of the corporation in litigation. 
Skillful adverse attorneys are aware of 
this and may exploit it if the executive is 
deposed. Therefore, consider using the 
above tools at your disposal to quash apex 
deposition notices if the required by the 
circumstances.  
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