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BY AVIVA Y. GORDON, ESQ.

In the wake of sexual 
harassment claims being 
raised in all business sectors, 
there has been a robust 
conversation about those 
women who feel as though 
they have been sexually 
harassed in the workplace. 
Unfortunately, sexual 
harassment is pervasive and 
has affected employees of all 
ages. Beyond watercooler 
conversations, we need to 
be able to advise our clients 
about the best ways to 
prevent such claims. If such 
claims are made, we need to 
be able to help our clients 
address them in a way that 
will resolve a current claim 
and prevent future ones.  

Throughout the past three decades, there 
has been broad and salacious coverage 
of sexual harassment allegations from 
employees and former employees. The 
confirmation of U.S. Supreme Court 
Justice Clarence Thomas; the President 
Bill Clinton/Monica Lewinsky affair; 
and misconduct claims against Steve 
Wynn are merely a few examples of 
the high-profile circumstances that 
brought sexual harassment into the 
national dialogue. This article walks you 
through how to prevent claims and how 
to address them before they are filed 
outside of the employer’s organization.

What Constitutes Sexual 
Harassment?

There are, essentially, two forms 
of recognized sexual harassment: quid 
pro quo and a hostile work environment. 
Quid pro quo is evidenced by an authority 
figure offering an employee something in 
return for that employee’s satisfaction of 
a sexual demand (or the opposite of the 
employee being demoted or not receiving 
something in the denial of the sexual 
demand). An employer may be held 

strictly liable if the employee can prove that 
there was quid pro quo sexual harassment.

As it relates to a hostile work 
environment, there is a three-
factor test to determine if such 
an environment exists:

• Comments or actions based 
upon someone’s  
sex or gender;

• Comments or actions that are 
severe or pervasive enough 
to create a work environment 
that a reasonable person 
would consider intimidating, 
hostile, offensive or abusive;

• The sexually charged 
comments or conduct must 
be severe or pervasive to 
the point that the employee 
himself/herself considers it to 
be offensive and abusive.
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Thus, there is both an objective and 
subjective test for determining whether 
the conduct or comments are severe or 
pervasive enough. Additionally, note 
that the more severe the conduct or 
comments are, the less pervasive they 
need to be and vise-versa.

The U.S. Equal Employment 
Opportunity Commission (EEOC) 
defines sexual harassment as: “It is 
unlawful to harass a person (an applicant 
or employee) because of that person’s 
sex. Harassment can include ‘sexual 
harassment’ or unwelcome sexual 
advances, requests for sexual favors, and 
other verbal or physical harassment of a 
sexual nature.”

Harassment does not have to be of a 
sexual nature, however, and can include 
offensive remarks about a person’s sex. 
For example, it is illegal to harass a 
woman by making offensive comments 
about women in general.

Both victim and the harasser can be 
either a woman or a man, and the victim 
and harasser can be the same sex.

Although the law doesn’t prohibit 
simple teasing, offhand comments, 
or isolated incidents that are not very 

serious, harassment is illegal when it 
is so frequent or severe that it creates a 
hostile or offensive work environment 
or when it results in an adverse 
employment decision (such as the victim 
being fired or demoted).

The harasser can be the victim’s 
supervisor, a supervisor in another area, 
a co-worker, or someone who is not an 
employee of the employer, such as a 
client or customer.

There are a few things that should 
immediately jump out at you. The first is 
that the victim and harasser can be either 
a man or a woman. The second is that the 
EEOC directly states that simple teasing 
or offhand comments are not harassment. 
Finally, not only is an employer charged 
with maintaining a harassment-free 
environment from other employees, but 
also from clients or customers.  

The EEOC rules only affect a 
business if the business has more than 
15 employees. If there are fewer than 
15 employees, then the EEOC has 
no jurisdiction over complaints of 
harassment. However, in the current 
environment, it is reasonable to expect 
that there will be additional avenues for 
employees to claim harassment.

How Will a Business be Held 
Liable for the Conduct of its 
Employees and How do You 
Protect Against Liability?

As stated above, if harassment is 
quid pro quo, an employer will be held 
strictly liable for the actions within the 
business. Vicarious liability will occur 
if there is evidence of a hostile work 
environment. However, there is an 
affirmative defense that can be raised by 
the employer. Primarily, the employer 
must show that it exercised reasonable 
care to prevent and promptly correct any 
sexually harassing behavior; and that the 
employee unreasonably failed to take 
advantage of preventative or corrective 
opportunities provided by the employer 
to avoid harm.

Practical steps to preserve the 
foregoing affirmative defense include 
creating an anti-harassment policy. 
This policy can be part of an employee 

handbook or an independent policy. 
Please note, however, that if there is 
a policy, it must be followed. It does 
greater harm to the business to create the 
policy and then neglect to follow it than 
to lack a policy.

In addition to the creation of a 
policy, an employer should educate 
its employees, on all levels, about the 
organization’s process to report and 
address instances of sexual harassment.  
Employees should be encouraged to 
report conduct that they believe may be 
illegal harassment even if they are not 
sure if the conduct violates the policy.  

Finally, the business should conduct 
meaningful training of its employees. 
That training should include anyone in a 
position of power within the organization: 
all executives, supervisors, managers and 
team leaders. The training should include 
a meaningful discussion of bystander 
intervention.  Importantly, the business 
should consider outsourcing the training. 
In that instance, you can ensure that all 
members within the organization are 
receiving the same training.

How Should an Employer 
Address a Claim of  
Sexual Harassment?

If a business becomes aware of 
a claim of sexual harassment, prior 
to the claimant filing a complaint 
with the EEOC (or the corresponding 
Nevada Equal Rights Commission) it 
should take the allegation seriously 
and fully investigate it. The employer 
may want to consider outsourcing this 
investigation to ensure that all avenues 
are examined and that the process is 
deemed objectively fair and complete.  
Regardless of how the investigation is 
conducted, the employer should refrain 
from guaranteeing confidentiality as 
disclosure will be necessary to fully 
gather facts. Further, the employer 
should be certain to document all facts. 
Please note, I have stated “facts” twice. 
This is not the time to determine or 
document opinions.

After the investigation has been 
completed, if there is a determination 
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that sexual harassment has occurred, 
the employer should communicate 
with the complainant and find a way 
to resolve the claim that ensures all 
employees have a safe environment 
within which to work free from 
coercion, harassment and retaliation. 
If the investigation shows that 
harassment has not occurred, there 
is still work for the employer to do. 
First, it should fully document the 
investigation and document facts 
that support the conclusion. The 
business should communicate with 
the claimant to inform him/her that 
the work environment will continue 
to be monitored and encourage him/
her to further raise issues of concern. 
The employer should communicate 
with the alleged bad actor to comply 
with policies and to re-execute the 
policies implicated. All in the process 
should be reminded that retaliation 
is prohibited.  Finally, the company 
should take the opportunity to review 
its training programs to ensure that all 
concerns are addressed.  
 

Under Any 
Circumstance  
Do Not Retaliate

It is illegal to 
retaliate against an 
employee for raising 
a claim or providing 
information 

about sexual harassment. Retaliation can 
be evidenced in a variety of forms. It can 
include the following:

• Reprimanding the employee or 
giving a performance evaluation 
that is lower than it should be;

• Transferring the employee to a 
less-desirable position or shift;

• Engaging in verbal or  
physical abuse;

• Threatening to make, or making, 
reports to authorities such as 
reporting immigration status;

• Increased scrutiny of the 
employee’s work;

• Spreading rumors about the 
employee;

• Making the employee’s work 
more difficult. 
 

Should You Settle with  
Either the Claimant or the 

Alleged Harasser?
A great deal 

of discussion has 
occurred regarding 

former CBS CEO Les 
Moonves’s inability 

to receive severance 
benefits after allegations 

surfaced 
concerning 

harassment of employees. 
Previously, most discussion 

surrounded whether to settle 
with a claimant. However, now 

an employer needs to consider 
the ramifications of any kind 

of settlement or severance in the 
context of sexual harassment.

In considering whether to settle 
or compensate an alleged harasser, 

the company should consider the timing 
of the settlement. Has a formal claim 
with the EEOC already been filed? 
Has the employee received a right to 
sue letter (this is required before the 
employee can file a lawsuit for the 
alleged harassment) or has a lawsuit 
been filed?

Another consideration is whether 
the company has employee liability 
insurance. If so, and the matter has been 
tendered to the carrier, the carrier may 
have some right to determine whether 
and when a settlement can proceed.

Typically, when cases are settled 
there are non-disclosure agreements. 
Such agreements have become 
problematic in the circumstance of 
sexual harassment claims. This is 
particularly true if there is no adverse 
consequence to the alleged harasser, 
and if there are serial complaints 
within the organization. The perception 
that a company is covering up 
harassment claims may lead to greater 
liability with subsequent claims.

There will be continued 
attention paid to allegations of sexual 
harassment. Acting proactively 
by creating policies, providing 
education within the workplace and 
implementing training of all employees 
will help to prevent initial claims. 
If there are claims that are raised 
internally, properly addressing them 
will assist businesses to mitigate 
the harm and create more beneficial 
workplaces – ultimately contributing to 
more successful businesses.  
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