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As Supreme Court Justice Lidia 
Stiglich remarked at the 2018 
State Bar Annual Meeting this 
past July, the court’s public 
records jurisprudence is a story 
still being written. Along with 
fellow justices, Stiglich noted 
the particular difficulty that lies 
in applying 20th century laws to 
deal with 21st century technology. 
While it is true that the 
interpretation and implementation 
of the Nevada Public Records 
Act (NPRA)1 is far from settled, 
the Supreme Court has also 
provided necessary guidance to 
public and private practitioners 
through recent decisions 
addressing government business 
in the digital age. 
 

The NPRA is intended to fulfill First 
Amendment values by facilitating speech 
about how government operates, be it from 
journalists, government watchdogs or average 
citizens. When Nevada lawmakers passed the 
first public records legislation in 1911, they 
empowered all persons to inspect and copy 
the books and records of state and county 
officers. Conceived as a broad mandate, the act 
contained a single limitation; the records were 
only available during government office hours. 
Fast-forward more than 100 years, and today 
the physical location of a record has little to do 
with whether it is open to public inspection. 

Instead, the Nevada 
Supreme Court’s most 
recent decisions affirm that the 
proper question for determining a public 
record is not where the record is stored, 
but rather whether it concerns “the 
provision of a public service.”2

Blackjack Bonding 
Elevates Public Record 
Substance Over Form

The Supreme Court first elevated 
a public record’s substance over form 
in Las Vegas Metropolitan Police 
Department v. Blackjack Bonding, Inc., 
343 P.3d 608 (Nev. 2015). Consistent 
with NRS 239.001(4), which provides 
that the use of private entities in the 
provision of public services “must not 
deprive members of the public access 
… to records relating to the provision of 
those services,” the court affirmed the 
disclosure of inmate call records held by 
a private entity. It concluded the phone 
services at issue, which facilitated 
a detainee’s statutory right to use a 
telephone, fell within in the definition 
of a public service. Id. at 613. Further, 
it found that the phone services contract 
between the Las Vegas Metropolitan 
Police Department and the private 
company provided for the generation of 
call detail records upon request. Id.  

Where prior public records 
jurisprudence largely addressed books 
and records held by public entities, the 
Blackjack decision first articulated a test 
for public records based on the substance 
of the record, as opposed to its location. 

Pursuant to Blackjack, 
an otherwise-public record is 
not deemed private simply because it is 
maintained by a private company or on 
private property.
  
Comstock Rewrites the 
Public Records Playbook

In a natural extension of 
Blackjack, earlier this year the 
Supreme Court applied its expanded 
definition of public records to the work 
product of public officials, regardless 
of the device(s) used to produce it. 
In Comstock Residents Ass’n v. Lyon 
Cty. Bd. of Commissioners, 414 P.3d 
318 (Nev. 2018), the Lyon County 
Board of Commissioners withheld the 
records stored on their personal devices 
on the basis that the records were not 
available for public inspection during 
government office hours, as required by 
NRS 239.010(1). The Nevada Supreme 
Court rejected this interpretation. 
The court held “the NPRA does not 
categorically exempt public records 
maintained on private devices or 
servers from disclosure.” Id. at 323. 
In doing so, the court placed public 
officials squarely on notice that public 
business, regardless of its format, is still 
the people’s business and subject to 
disclosure under the NPRA.
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Shhh.... 
it’s a secret!

Help Us Honor Chief 
Justice Douglas

The State Bar of Nevada & 
the Nevada Bar Foundation 
Invite you to join a dinner 
celebrating the trailblazing 
career of retiring Nevada 

Supreme Court Chief Justice 
Michael L. Douglas.

Friday, 
Nov. 30, 2018
6 p.m. No-Host Cocktails 
7 p.m. Dinner & Program

Las Vegas Country Club
3000 Joe W. Brown Drive

Las Vegas, NV 89109

Tickets are $85 each - 
Branded Tables are $1,000 

(includes 10 tickets)
To Purchase, visit  
https://tinyurl.com/ 

justicedouglas

Questions?  
Email atj@nvbar.org

Attire is business casual.

…and remember… 
tell your friends…but not 

Chief Justice Douglas 
…it’s a SECRET!

A Stronger Tool 
for Government 
Watchdogs and Private 
Practitioners

While the Supreme Court’s 
decisions in Blackjack and Comstock 
do not change the general tenets of 
the NPRA, they do make clear that 
a search for responsive records must 
now extend well beyond the file 
cabinets and computer servers of a 
government office. Social media posts 
on sites like Facebook and Twitter 
may be implicated if they involve 
a public purpose. As the Supreme 
Court noted in Comstock, Nevada has 
followed the national trend favoring 
disclosure of records concerning the 
performance of the public’s business, 
regardless of their locations. See 
Comstock, 414 P.3d at 321. 

Indeed, the Nevada Legislature 
intended the NPRA to “foster 
democratic principles by providing 
members of the public with access to 
inspect and copy books and records 
to the extent permitted by law.” 
NRS 239.001(1). Its provisions 
“must be construed liberally” and 
“[a]ny exemption, exception or 
balancing of interests which limits or 
restricts access … must be construed 
narrowly.” NRS 239.001(4). 

Government watchdogs herald 
Nevada’s shift as a strong signal that 
public employees and officials cannot 
circumvent public records laws or the 
First Amendment by using their home 
computers and personal devices for 
work relating to the people’s business. 
Practitioners should also recognize 
and understand these Supreme Court 
decisions as an expansion of: 

1. Their ability to protect First 
Amendment rights; and  

2. A beneficial and often 
underutilized litigation tool. 

Even if a government agency is 
not a party in a lawsuit, public records 
can be a valuable resource during 
discovery and pre-litigation fact-
gathering. For example, in Comstock, 
the plaintiff sought public records in 

order to ferret out potential conflicts 
of interest held by the commissioners 
who were engaged in the controversial 
zoning decision. 

The NPRA can also be used to 
obtain documents that may not otherwise 
be available in discovery. In short, at 
a time when the scope of discovery is 
retracting,3 the NPRA is expanding. 

The Story Continues
The impact of 21st century 

technology on the provisions of the 
NPRA is only beginning to be felt. 
The use of file-sharing services, cloud 
services and evolving social media 
platforms will raise a crop of new 
issues with respect to government 
transparency. At the same time, 
government agencies across the 
country are experimenting with 
new technologies in order to more 
efficiently and effectively manage 
public data. Government watchdogs 
and practitioners should be mindful 
of these developments if they wish to 
maintain the meaningful right of public 
access.  

1. NRS 239.001, et seq.
2. Comstock Residents Ass’n v. Lyon 

Cty. Bd. of Commissioners, 414 P.3d 
318, 321 (Nev. 2018) (citing Las Vegas 
Metropolitan Police Department v. 
Blackjack Bonding, Inc., 343 P.3d 608, 
613 (Nev. 2015)).  

3. Among the most widely discussed of 
the December 2015 amendments to 
the Federal Rules of Civil Procedure, 
is the concept of proportionality in Rule 
26(b)(1), which requires discovery to be 
“proportional to the needs of the case[.]”

COLLEEN E. MCCARTY 
is an attorney with Clark Hill 
PLLC in Las Vegas. She 
represents clients in complex 
civil litigation cases, with an emphasis 
in commercial and media law, labor 
and employment matters, and cases 
involving First Amendment and civil 
rights protections. She can be reached 
at (702) 862-8300 or cmccarty@
clarkhill.com.  

PUBLIC RECORDS, 
PRIVATE DEVICES


