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DO PRIVATE-SECTOR EMPLOYEES HAVE A 
RIGHT TO FREE SPEECH IN THE WORKPLACE?

YOUNG LAWYERS

protected classes like race, gender, age and disability. See NRS 
613.310-4383; 42 U.S.C. § 2000e et seq. Also, employees who 
make false statements about their co-workers or employers can 
be held responsible under Nevada’s defamation laws. See NRS 
200.510; Pope v. Motel 6, 114 P.3d 277, 282 (2005).

Government Also Protects  
Speech in the Workplace

At this point, private-sector employees might begin to think 
they have no freedom to at all to speak as they wish, but many 
federal and state laws are designed to protect employee speech from 
employer overreach, both at work and outside work.

At Work
Employees have a right to engage in the following forms of 

speech without employer retaliation:
•	 Engage in “protected concerted activity,” such as 

collaborating to improve their working conditions, see 
National Labor Relations Act, 29 U.S.C. § 157;

•	 Report safety and health violations to government agencies 
(see Nevada Occupational Safety and Health Act, NRS 
618.435; Occupational Safety and Health Act, 29 U.S.C. § 
657(f));

•	 Oppose or report employment discrimination and 
participate in proceedings related to alleged discrimination 
(See NRS 613.340(1); 42 U.S.C. § 2000e-3(a)); and

•	 Report fraud against the government and pursue claims to 
prevent it (See NRS 357.080, 250; 31 U.S.C. § 3730(b),(h)).

Employers may not force employees to speak by requiring  
them to:

•	 Disclose login information that provides access to their 
social media accounts (See NRS 613.135);

•	 Disclose their consumer credit information, including 
a credit report, as a condition of employment (with 
exceptions) (See NRS 613.570); or

•	 Speak while using a lie detector test (with exceptions) (See 
NRS 613.440-510).

If workers refuse to engage in such speech, then employers may 
not retaliate against them.
Outside of Work

Employers also may not:
•	 Prevent employees from “engaging in politics or becoming 

a candidate for any public office in this state”(See NRS 
613.040); or

•	 Discharge or discriminate against an employee for using a 
lawful product outside work premises during nonworking 

On May 23, 2018, the National Football League 
(NFL) revised one of its policies to mandate that 
players and team personnel “shall stand and 
show respect for the flag and the Anthem,” and 
that those who do not wish to stand may remain 
in the locker room.1 In response, player Dawuane 
Smoot tweeted, “Freedom of speech does not 
exist for NFL players now … I have a right as an 
American to protest when I feel there is injustice in 
this country.”2

In the same month, ABC canceled Roseanne Barr’s popular 
sitcom “Roseanne” after Barr posted a tweet that was widely 
perceived as having racist overtones.3 After ABC’s decision, 
some people might have accused ABC of trampling on Barr’s 
freedom of speech. 

Both of these major news stories raise important questions 
about speech in the workplace that affect workers every day. Do 
Nevada employees have a right to free speech in the workplace, 
or may employers restrict or prohibit what they say? Are there 
any restrictions on employer speech?

Most Employees Have No Constitutional 
Right to Free Speech in the Workplace

The First Amendment to the U.S. Constitution states that 
“Congress shall make no law … abridging the freedom of 
speech.”4 The key word there is “Congress,” which the courts 
have interpreted to mean the federal government, as well as 
state governments and their subsidiaries.5 As a result, employees 
of government have some speech protections,6 but the First 
Amendment does not apply to private employers and, thus, 
employees of private entities have no constitutional protection.

Private employers can generally dictate what their employees 
say—or don’t say—at work and, to some extent, outside of work. 
For example, they can dictate what employees say to customers 
or write to third parties via email. Employers can also prohibit 
employees from divulging confidential information, business 
practices and trade secrets. 

Government Restricts Employee  
Speech in the Workplace

Not only does the Free Speech Clause not protect private-
sector employees, but many laws restrict their speech in the 
workplace, and the Supreme Court has found that such laws 
do not violate the First Amendment.7 For instance, civil rights 
laws prohibit workers from harassing one another based on 
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hours, if that use does not adversely affect the employee’s 
performance or employee safety (See NRS 613.333), which 
could protect off-duty speech made through mediums such 
as cell phones, social media etc.

Government Also Limits Employer Speech
To help protect employees, government also restricts employer 

speech. Like employees, employers can be liable for defamation 
against employees, and they may not verbally abuse or harass 
employees based on a protected class. See NRS 613.310-4383; 42 
U.S.C. § 2000e et seq. During the application process, employers 
may not ask whether an applicant has a disability or about the 
nature or severity of a disability. See Americans with Disabilities 
Act, 42 U.S.C. § 12112(d)(2).

Under Nevada law, employers also may not:
•	 Make false or deceptive representations about the type 

of work to be done, compensation, sanitary or other 
conditions, labor disputes or ability to pay wages (See NRS 
613.010-030);

•	 Blacklist former employees or attempt to prevent them 
from obtaining employment elsewhere (See NRS 613.200-
210);

•	 Publish a job advertisement that indicates a preference or 
limitation based on a protected class, unless it involves a 
bona fide occupational qualification (See NRS 613.340(2)); 

•	 Ask or encourage an applicant or employee to submit to a 
genetic test (See NRS 613.345(1)(a)); or

•	 Request or suggest that an employee take a lie detector test 
or inquire into results of past tests (See NRS 613.440-510).

Speech in the workplace is far more complex than simply 
invoking the Free Speech Clause of the First Amendment. The 
next time a co-worker, client or employee exclaims, “But I have 
freedom of speech!” you might kindly explain that private-sector 
employees have no constitutional free speech protections. You can 
then add that workers aren’t completely out of luck, because many 
laws protect employee speech and limit employer speech for their 
employees’ benefit.  
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Attorneys who participated in Ask-A-Lawyer, 
Lawyer in the Library or other clinics:

BOLD honors multiple cases accepted and/or sessions conducted within the month.

Be sure to follow Access To Justice on Twitter at 
@NevadaATJ, in order to keep abreast of all 

upcoming pro bono opportunities and events!  
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