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BY NATHALIE GOTTSCHALK, ESQ.

H-1B season is now over. However, after 
the United States Citizen and Immigration 
Services (USCIS) announced it had 
reached the statutory cap after receiving 
more than 236,000 petitions1 (including 
those with advanced degrees) within the 
first week, many U.S. employers started 
wondering if they should even consider 
filing H-1B petitions next year.   

Every year Congress sets an annual cap of 65,000 H-1B 
visas and 20,000 H-1B visas for those applicants with advanced 
degrees. H-1B visas are reserved for workers with specialized 
knowledge in occupations including engineering, computer 
science and traditional sciences. (INA §§ 214(g)(1)(A), 214(g)
(8)(B)(iv)). 

For the past few years, April 1 through April 7 have 
traditionally been the days during which many U.S. employers 
rush to file H-1B non-immigrant visa petitions, in an effort to 
bring in talent from abroad. USCIS has been using a computer-
generated random-selection process, or lottery, to select enough 
H-1B petitions to fill the statutory cap. The number of petitions 
submitted has increased substantially from prior years (FY 2015: 
172,500 and FY 2014: 124,000) and there are no signs that the 
numbers will decrease any time soon. This year there was a less 
than 30 percent possibility of getting an H-1B visa selected in 
the lottery for the regular cap. For many employers, H-1B visas 
are no longer an attractive option, because the USCIS lottery 
system is not a reliable way to hire a much-needed employee.

In addition to the uncertainty of the lottery system, Congress 
increased the filing fees for certain H-1B petitions to $4,000. That 
fee applies to petitioners who employ 50 or more employees in 
the U.S., at least 50 percent of whom hold H-1B status. (Pub. L. 
114-113). This increase is in addition to the Fraud Prevention 
and Detection Fee ($500), the American Competitiveness and 
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Workforce Improvement Act of 1998 fee ($1,500), the base fee 
for the petition ($325, which may soon increase to $460)2 and an 
optional premium processing fee ($1,225).  

Even for employers willing to spend the money, the process 
is not an easy one. USCIS has also experienced backlogs in 
processing these petitions. Without premium processing fees, an 
employer can expect an eight- to 12-month delay in getting an 
employee into the country. That wait can be longer if USCIS issues 
a request for more evidence (RFE). With less than a 30 percent 
chance of getting an H-1B visa, plus the added expense and long 
processing times necessary to fill an opening with a qualified 
worker, are there any more reliable options for employers?

Take Advantage of the North America 
Free Trade Agreement

Citizens of Canada and Mexico can get a TN visa in 
accordance with the North America Free Trade 
Agreement (NAFTA), which allows members of 
certain professional occupations with specific 
qualifications, usually a bachelor’s degree, 
to have temporary visas to work for U.S. 
employers.3 A TN visa is very appealing 
because the application process is very 
simple: there is no cap, and the visa 
can be renewed without limitation as 
long as certain conditions are met. The 
application process is inexpensive with 
regard to the filing fees, and USCIS 
need not be involved. An applicant can 
go directly to the U.S. Consulate abroad 
to receive a work visa within weeks, or 
to the U.S.-Canada/U.S.-Mexico border 
to receive a visa upon demand, assuming no 
admissibility issues.

Recruit Workers from Chile,  
Singapore or Australia

A second option is recruiting workers from Chile and 
Singapore, and applying for an H1B1 visa. This kind of visa is 
akin to the H-1B option, because it is reserved for workers with 
specialized occupations, requiring at least a bachelor’s degree or 
foreign equivalent, and it requires certain employer attestations. 
(INA §101(a)(15)(H)(i)(b)(1)). This option remains attractive 
for many U.S. employers, because the statutory cap for the 
H1B1 visa has not been reached in recent years. Therefore, there 
is no lottery system as is used in H-1B petitions. The process 
for applying for an H1B1 is much simpler, because the U.S. 
Consulates in Chile and Singapore may issue the visa without 
involving USCIS. Therefore, an employer may not need to pay 
for premium processing to get a worker to the U.S. quickly.

Citizens of Australia use E3 visas, reserved for workers 
seeking to fill a specialized occupation with a U.S. employer. 
(INA § 101 (a)(15)(E)(iii)). An added bonus for employers 
seeking to recruit foreign workers in this category is that E3 
visa spouses can now work in the U.S. as well. This option 
is not available for most spouses of TN, H-1B or H1B1 visa 
holders. Although there is a cap of 10,500 issued every year 
for E3 applicants, the cap has not been reached in recent years, 
averting the need for a visa lottery system. 

Do Not Overlook U.S. Trade and  
Bilateral Investment Treaties with 
Other Countries

E1 or E2 visas are the result of treaties and bilateral 
agreements between the U.S. and qualifying treaty countries. 
(See 9 FAM 41.51, Exh. 1). The potential employee does 
not need to have a bachelor’s degree or equivalent and can 
apply for a supervisory position or a nonsupervisory position 
requiring special qualifications essential to a U.S. employer. 
(8 C.F.R.§214.2(e)(18)). This is an important distinction from 
H1B1, H-1B, TN and E3 visas, because the employee does not 
necessarily have to fill a vacancy in a specialized occupation 
in order to qualify for an E2 or E1 visa. If the U.S. employer 
is at least 50 percent owned by citizens of a treaty country, 
the potential employee may qualify for an E visa, as long as 
the employee has the same nationality of the treaty nationals 

owning part of the company. (See 22 C.F.R.§41.51(a)
(2) and (b)(2)).

Does Your Client Have 
Offices Abroad?

Consider applying for an L visa if 
your client has offices abroad. Many 
U.S. employers have a parent company, 
subsidiaries, branches or affiliates 
abroad and may consider hiring a desired 
applicant to work their offices abroad if 

there are no other work visas available. 
The U.S. employer may then have the 

option to transfer the employee to the U.S. 
after a year by applying for an L visa, as long 

as the U.S. employer can prove a qualifying 
relationship with the foreign company. (INA 

§101(a)(15) (L)). This kind of visa has a lot of appeal, 
because there is no statutory cap as with H visas and there is 
no country limitation as with the E visa. Also, religious or even 
non-profit organizations may apply, spouses of L applicants 
may work in the U.S. and the statute does not require the L-visa 
applicant to hold a bachelor’s degree or an equivalent. In order 
to qualify, the employee must show that he or she will be 
working as an executive or manager (INA § 101 (a) (44)(A)), or 
has some kind of specialized knowledge (9 FAM 41.54 N.7.7-2) 
needed in the U.S.  

Consider an Immigrant Visa Rather  
than a Non-Immigrant Visa

If all else fails, consider asking your client to file an 
employment-based immigrant visa. Many employers have 
employees working remotely from abroad and recognize that 
a particular employee’s skill and experience is so valuable that 
he or she may be willing to spend the money necessary to bring 
that worker to the U.S.  

Some employers, having long-term relationships with 
remote employees, are considering doing exactly that, now 
that the second (reserved for people with advanced degrees 
and exceptional abilities) and third preference workers’ 
(skilled and professional workers) visa availability is not 
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backlogged.4 It is possible that an employee can 
start working for an employer in the U.S. within 
a year. The labor certification process can take 
six months (if not audited by the Department 
of Labor), and the employment-based petition 
with USCIS can be expedited and approved in 
two weeks with the premium processing option. 
Thereafter, the U.S. Department of State can 
take another six months to process an immigrant 
visa for final approval at the U.S. Consulate 
abroad. Nothing is without risk, however. 
An employer must consider the possibility of 
losing that employee once he or she is a legal 
permanent resident and is free to go work 
somewhere else in the U.S.  

Unfortunately, in immigration law, there is no 
such thing as one-size-fits all. The good news is 
that there are still options for employers who do not 
want to rely on an unworkable H-1B lottery system. 
With careful planning, we can still help our clients 
remain competitive in their industries.   

1.  https://www.uscis.gov/news/alerts/uscis-completes-
h-1b-cap-random-selection-process-fy-2017

2.   https://www.uscis.gov/news/alerts/federal-register-
comment-period-proposed-uscis-fee-schedule-
extended

3.  Appendix 1603.D.1 to Annex 1603 of the NAFTA
4.  With the exception of workers from India and 

China.  https://travel.state.gov/content/visas/en/
law-and-policy/bulletin/2016/visa-bulletin-for-
august-2016.html

NATHALIE GOTTSCHALK  has 
her own law practice concentrating 
in the areas of corporate immigration 
law, including non-immigrant visas, 
employment-based corporate immigration and 
family-based immigration. She can be contacted 
at lawyer@gottschalk.us or at (702) 308-6805.
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We offer a generous referral fee,                   
pursuant to RPC 1.5e,  for divorce,     

and family law referrals.   

Stacy Rocheleau, Esq.  

  

We have 4 a orneys, 2 loca ons, over 40 
years of family law experience, and ONE    
purpose.  To help clients with their divorce, 

child custody issue, or child support problem.   We personally 
meet with each client, return client phone calls, and take pride 
in answering all their ques ons.  

Contact me at (702) 914‐0400 or email at me at                     
stacy@rightlawyers.com  if you would like to discuss how we 
can help your referrals. 
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