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BY RENE L. VALLADARES, ESQ. 

September 29 marked the 10th 
anniversary of Chief Justice John 
Roberts’ swearing in as 17th chief 
justice of the United States Supreme 
Court. Since then, the court has 
generated opinions, such as Citizens 
United1 and Obergefell2 that have 
changed the landscape of American 
law. Somewhat hidden by the bright 
lights of those marquee cases, 
however, are a series of decisions 
from the Roberts court that have 
changed important areas of search 
and seizure law. These changes have 
not been ideologically homogeneous; 
some may safely be characterized 
as conservative, while others could 
be said to have a libertarian, or even 
liberal, slant to them. 

Determining which are the top 10 cases out of the 
approximately 40 search and seizure cases decided 
by the Roberts court is certainly a subjective task, 
and one open to debate. The following 10 cases, 

however, are undeniably important; 
this is because they either 
modify long-standing search and 
seizure jurisprudence, or herald 
significant future changes in Fourth 
Amendment law. 

Hudson v. Michigan

Hudson v. Michigan3 was 
the first case of several in which 
the Roberts court limited the 
application of the exclusionary 
rule in important ways. Detroit 
police executed a search warrant 
at Hudson’s residence and 
recovered drugs and a firearm. 
Entry into the residence, 
however, violated the “knock 
and announce” rule. The issue 
before the court was whether or 
not the police officers’ failure to 
knock and announce triggered the 
application of the exclusionary 
rule to suppress the drugs and 
firearm. In an opinion written 
by Justice Antonin Scalia, the 
majority held that the exclusionary 
rule did not apply. According to 
the court, the purposes served 

by the knock and announce rule 
— preventing the possibility of 
violence, preventing unnecessary 
property destruction and reducing 
unnecessary impositions on 
privacy — would not be served 
by excluding the evidence 
resulting from a search in which 
the rule was violated. According 
to the majority, the societal cost 
imposed by excluding evidence, 
as a remedy for a violation of 
the knock and announce rule, is 
excessive. The court concluded 
the danger of police exploiting 
this ruling would be mitigated by 
the threat of civil law suits and 
internal police discipline.

Herring v. United States

In Herring v. United States,4 
the court held that the exclusionary 
rule was not triggered where 
evidence was obtained as the 
result of an arrest based on 
a recalled warrant that had 
mistakenly remained in a police 
database. In Arizona v. Evans,5 the 
Supreme Court previously held 

ONE HOUR CLE CREDIT

SEARCH
AND
SEIZURE 
IN THE 
ROBERTS 
COURT IN A 
NUTSHELL



October 2015     Nevada Lawyer     27

ISTOCK

continued on page 28

that the exclusionary rule did not bar the 
entry of evidence obtained as the result 
of an arrest based on a warrant that had 
been quashed, but remained outstanding 
due to mistakes by court employees. 
The Supreme Court reasoned that the 
exclusionary rule was designed to deter 
police misconduct, not court employee 
errors. Court employees are not part of 
law enforcement and generally have no 
stake in the outcome of any particular 
prosecution.  In Herring, as in Evans, 
the police obtained evidence based on a 
warrant that had been recalled, but still 
appeared in the police database due to 
an error. There is a critical distinction 
between Herring and Evans, however: 
in Evans,  the mistake originated in the 
clerk’s office; in Herring, a neighboring 
police department was responsible for 
the error. In a five-to-four majority, the 
court upheld the search, focusing not on 
who was responsible for the error, but 
instead on whether or not the error was 
intentional or widespread. According 
to the majority, the exclusionary rule 
is triggered only if police conduct is 
sufficiently deliberate that exclusion 
would have a meaningful deterrent 
effect. The court concluded exclusion 

of evidence was not warranted because 
the failure to update the database could 
not be characterized as intentional or 
widespread.

Davis v. United States

Davis v. United States6 was another 
case where the Roberts court limited the 
scope of application of the exclusionary 
rule. Following a stop of Davis’ vehicle, 
the police arrested him and searched 
his car, finding a revolver he could 
not legally possess as a previously 
convicted felon. Davis moved to 
suppress the gun, arguing the search 
violated the Fourth Amendment, as it 
was conducted after he was removed 
from the car. Davis argued that, since 
he had already been removed from the 
car, there was no danger he could have 
harmed the officers with an object from 
the car or destroyed evidence inside the 
vehicle. Davis acknowledged the search 
complied with existing precedent, but 
he raised the issue to preserve it for 
appeal. In light of existing precedent, 
the district court denied his motion 
to suppress. While his case was on 
appeal, the Supreme Court held in 
Arizona v. Gant (discussed below), that 
anarrest stemming from the search of 
a vehicle, similar to that in Davis, was 
unconstitutional. Davis argued Gant 
was controlling, and his search was also 
unconstitutional. The Supreme Court, 
however, disagreed and held that the 
exclusionary rule was not triggered 
when a search was based on binding 
precedent that was later overturned. 

Heien v. North Carolina

In Heien v. North Carolina,7 the 
court held that an officer’s mistake, 
resulting in the stop and eventual search 
of a car, did not cause the exclusion of 
contraband found in the car. A North 
Carolina police officer pulled over 
Heien’s car because he noticed only 
one of the brake lights was working. 
After the stop, the police searched 
the car and found cocaine. The police 
officer making the stop mistakenly 
believed North Carolina law required 
that both brake lights be functional,  
when in fact, one functioning brake 
light was sufficient. Heien challenged 

the search and argued that allowing the 
police to make stops based on mistaken 
understanding of the law would lead 
to a lack of incentive to learn the laws. 
The Supreme Court rejected Heien’s 
argument and held reasonable mistakes 
in the law could serve as the basis for 
a finding of reasonable suspicion to 
justify stopping a car.

Navarette v. California

In Navarette v. California,8 the 
court was faced with the question 
of whether an officer, receiving an 
anonymous tip regarding a drunken 
driver, was compelled to independently 
verify that tip before stopping the 
car. In that case, an anonymous caller 
dialed 9-1-1, complaining that the 
driver of a white truck had run her off 
the road. A California Highway Patrol 
officer stopped a truck matching the 
caller’s description and searched it,  
uncovering 30 pounds of marijuana. 
The defendants claimed the stop 
was illegal because the information 
provided by the anonymous tipster was 
unverified; after all, they resoned, the 
officer did not know anything about the 
motivation or reliability of the caller. 
The Supreme Court, however, was not 
persuaded by these arguments. The 
court acknowledged that anonymous 
tips don’t usually demonstrate 
sufficient reliability, but the totality of 
circumstances in this case indicated that 
the call was reliable. Specifically, the 
caller claimed to be an eyewitness to 
the truck driver’s reckless driving, there 
was little time to fabricate the story, and 
an officer could reasonably conclude 
a tipster using the 9-1-1 system was 
reliable because it had technological 
and regulatory safeguards against the 
making of false reports.  

Arizona v. Gant

In Arizona v. Gant,9 the Roberts 
court significantly altered the law 
dealing with searches of vehicles 
incident to arrest. Before Gant, the 
state of the law was based on New York 
v. Belton,10 which held the passenger 
compartment of a car could be searched 
incident to the arrest of one of the 
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occupants. In Thornton v. United States,11 
the Supreme Court held the Belton rule 
applied even if the police came into 
contact with the suspect after he had 
exited the car. In Gant, however, the 
Roberts court dramatically changed 
course. In that case, police stopped 
Gant’s car, arrested him, handcuffed him 
and placed him in a patrol car. Officers 
then searched his car, incident to arrest, 
and found cocaine. Gant argued the 
search of the car could not be justified 
by the search incident to arrest rationale 
because, at the time of the search, he 
had already been secured by the police,  
didn’t present a danger to the officers 
and there was no way he could destroy 
evidence. The prosecution argued the 
search fell squarely within the Belton-
Thorton line of cases. The Supreme 
Court disagreed. According to the court, 
the justification for a search incident 
to arrest was eroded once Gant no 
longer presented a risk to the officers or 
potential evidence. Therefore, the search 
of the car was unconstitutional.

United States v. Jones

In United States v. Jones,12 the 
Supreme Court faced the question of 
whether the police violated the Fourth 
Amendment by attaching a GPS device 
to Jones’ car to monitor its movements, 
without obtaining a warrant to do so. The 
government argued Jones’ expectation 
of privacy, as outlined in Katz v. United 
States,13 was not violated because the 
police had attached the GPS device to 
the undercarriage of the car while the car 
was on public property and monitored 
the car on public streets. The Katz 
reasonable expectation of privacy test, 
that has dominated search and seizure 
jurisprudence for almost 50 years, drives 
the determination of whether the Fourth 
Amendment is even implicated in a 
case. If an activity, such as driving a car, 
is conducted in public, the individual 
engaging in it does not have an objective 
expectation of privacy. In a unanimous 
opinion written by Scalia, the Supreme 
Court reasoned the analysis did not stop 
with Katz. According to the court, the 

Fourth Amendment, at the time of its 
adoption, was aimed at protecting against 
government trespass upon the areas it 
enumerates. The Katz expectation of 
privacy test did not replace the common-
law trespass test; instead, it supplemented 
it. Here the government trespassed on 
Jones’ property by placing the GPS 
device on the undercarriage of his car. 
Because the trespass was without a 
warrant, his Fourth Amendment rights 
were violated.    

Florida v. Jardines

In Florida v. Jardines,14 the Roberts 
court tackled the question of whether 
a police dog sniff at the front door of 
a house was a search that had to be 
supported by probable cause. Police 
responded to an unverified tip that 
Jardines was growing marijuana at his 
house, by taking a narcotics detection 
dog to the front porch area of the house 
to track for narcotics. The dog gave a 
positive alert, giving police grounds to 
obtain a search warrant for Jardines’ 
house. A search of the house revealed 
Jardines was, in fact, growing marijuana, 
and led to charges of trafficking in 
narcotics. Jardines objected to the 
search, claiming it was not supported 
by probable cause. Florida claimed 
this was not a search because Jardines’ 
expectation of privacy was not violated. 
The dog sniff took place on the porch, 
an area that is open to visitors. Citing to 
its reasoning in Jones (discussed above), 
the Supreme Court rejected Florida’s 
position and sided with Jardines. Scalia, 
writing for the majority, noted that it 
was not necessary to determine whether 
Jardines’ expectation of privacy was 
violated.  Instead, it was clear the police 
intruded onto his property. According to 
the court, the police entry into the porch 
area, part of the curtilage of the home, 
was neither explicitly nor implicitly 
invited. A police officer might approach 
this area in the hopes of speaking to its 
occupants just like any other person 
could, but the license to approach the 
house does not extend to a license to 
search the house. 
 

Rodriguez v. United States

In Rodriguez v. United States,15 the 
issue before the court was whether the use 
of a narcotics detection police dog, after the 
conclusion of an otherwise legal car stop, 
was an unreasonable search and seizure. 
In that case, a canine officer stopped a car 
driven by Rodriguez for a traffic-related 
violation. The officer performed a series of 
traffic stop-related duties, such as checking 
Rodriguez’s driver’s license and issuing 
a written warning. The officer then asked 
for permission to walk his dog around 
the car, but Rodriguez declined to give 
consent. The officer detained Rodriguez 
until a second officer arrived. About seven 
or eight minutes after the officer issued 
the written warning, the officer walked his 
dog around the car, and the dog alerted 
for narcotics. Rodriguez was arrested and 
indicted on federal drug charges. He moved 
to suppress the fruits of the search, arguing 
the officer had prolonged the traffic stop 
just so he could conduct the dog sniff. 
The government maintained the dog sniff 
was reasonable because the governmental 
intrusion was minimal and the interest 
in stopping the flow of illegal drugs was 
strong. The Supreme Court rejected the 
government’s position. According to the 
court, during a traffic stop, an officer has 
the right to engage in actions aimed at 
ensuring the traffic code is being enforced. 
An officer can request a driver’s license, 
registration, insurance, etc. As having a 
police dog sniff for drugs is not connected 
to roadway safety, prolonging the traffic 
stop for that purpose was unconstitutional.

Riley v. California

In Riley v. California,16 the Roberts 
court tackled the scope of the search 
incident to arrest in the context of digital 
technology. Riley was stopped for driving 
with expired tags. Because his license was 
expired, officers performed an inventory 
search of the car and had it towed. The 
inventory search uncovered firearms, and 
Riley was arrested. Pursuant to the arrest, 
police officers searched Riley’s phone and 
found gang-related photographs and videos 
that the police then used to tie him to a 
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gang-related shooting. Riley objected to 
the search of the phone, arguing it could 
not be justified as a search incident to 
arrest, because the information contained 
in the phone could not have been used 
to harm the police, and he was not in a 
position to destroy evidence contained 
in the phone. California argued the 
search was valid under United States v. 
Robinson.17 Robinson held the risks of 
harm to the police and destruction of 
evidence were present in every arrest 
and, therefore, the police had the right 
to search all objects within the arrestee’s 
control. In that case, the police arrested 
Robinson and proceeded to search 
a cigarette pack in his jacket, where 
they found heroin. The Supreme Court 
approved the search, holding that the 
valid arrest gave the officers the right to 
search. The court in Riley, however, did 
not buy California’s argument. For the 
court, there was a fundamental distinction 
between digital data and items such as 
the cigarette pack in Robinson. According 
to the court, cell phones were like mini-
computers and differed qualitatively and 
quantitatively from items traditionally 

considered to be fair game under the 
search incident to arrest exception, 
such as briefcases, purses, wallets and/
or a cigarette pack, as in Robinson. 
The court noted cell phones have an 
immense capacity to store information. 
Modern cell phones have the power 
to store millions of pages of text and 
thousands of images and can contain 
information going back years. The court 
also rejected California’s arguments 
that the danger of remote wiping by 
an associate of the suspect justified 
searching the cell phone. According 
to the court, the prosecution failed to 
present data showing remote wiping or 
encryption was a widespread problem. 
Moreover, law enforcement has at its 
disposal technology that can help with 
the concern of remote wiping. 

The first decade of the Roberts court 
has seen important changes in search 
and seizure law. Additional changes in 
the coming years are virtually certain. 
The effective practice of criminal law 
requires keeping up with these changes 
and with how Nevada courts are 
responding to them.   
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