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This article briefly 
reviews the formal 

investigation process 
following a typical 
civilian aviation 

accident (i.e., one 
involving only non-
military aircraft), 

with a view to assisting 
counsel in subsequent 
litigation. During the 
investigation stage, at 
least, aviation cases 
are unique in almost 

every respect.  

THE INVESTIGATION

AIRCRAFT ACCIDENT 
INVESTIGATION 101

Standing to Investigate

Under the Code of Federal 
Regulations (CFR), only certain 
individuals and company 
representatives have the legal 
standing necessary to actively 
participate in the investigation of 
aircraft accidents. They are called 
“parties,” and pursuant to 49 CFR 
831.11(a)(1), they are limited to:

[T]hose persons, government 
agencies, companies and 
associations whose employees, 
functions, activities or products 
were involved in the accident or 
incident, and who can provide 
suitably qualified technical 

personnel actively to assist in 
the investigation.

Furthermore, 49 CFR 831.11 (a)
(3) specifically provides:

  
No party to the investigation 
shall be represented in 
any aspect of the NTSB 
investigation by any person 
who also represents claimants 
or insurers. No party 
representative may occupy a 
legal position … Failure to 
comply with these provisions 
may result in sanctions, 
including loss of status as a 
party.1 
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Control of Investigation

All such investigations are under 
the exclusive control of the National 
Transportation Safety Board (NTSB). 
(49 USC 1101 et seq.; 49 UCS 40101 et 
seq.; 49 CFR 831.2.) The investigator in 
charge (IIC), appointed by the NTSB, 
is charged with the “responsibility and 
authority to supervise and coordinate all 
resources and activities of all personnel 
… involved in the on-site investigation.” 
(49 CFR 831.8.) The IIC also designates 
the parties allowed to participate in the 

investigation (49 CFR 833.11(a)(1)), 
including representatives of the Federal 
Aviation Administration (FAA) itself, if 
any. (49 USC 1132; 49 CFR 831.2(a)(2); 
and 49 CFR 831.11(a)(4)). 

Factual Investigation

Initial Wreckage Pattern Charting  
and Assessment

At the scene, the four corners of 
the aircraft are located, marked and 
secured, roughly establishing the physical 
boundaries of the investigation site. At 
this time, perishable evidence, such as 
human remains, fluid samples (fuel, 
oil, hydraulic), pressurized systems, 
random access memory data within the 
electronic engine controls of aircraft so 
equipped, on-board flight management 
computers and cockpit voice recorders, 
is also identified and preserved. After 

these initial time-sensitive matters 
are completed, the IIC convenes an 
organizational meeting of all of the 
assigned parties in order to establish 
the specific responsibilities, policies, 
procedures and objectives of the 
investigation — in large part based on 
the wreckage pattern evaluation and other 
observations earlier made at the site. 

Physical Evidence
The remaining body of on-

site evidence — including both the 
aircraft that crashed and the effected 
surroundings — is then examined 
in further detail, documented 
(photographically and by measurement) 
and evaluated. In broad outline, 
the process is not unlike that of the 
differential diagnosis utilized by 
professionals in the medical field to 

AIRCRAFT ACCIDENT 
INVESTIGATION 101 BY CRAIG R. DELK, ESQ.

351562_A.indd   13 9/10/15   8:30 AM



14   Nevada Lawyer     September 2015

continued from page 13

identify, first, the underlying malady 
and second, its root cause in order to 
avoid a recurrence of the event. (49 
CFR 831.4.) One experienced aviation 
accident investigator described the 
process like this:

As we accumulate our wreckage 
piece by piece, we theorize 
realistic possibilities based on 
the available evidence. Then we 
compare relationships between 
two or more findings and iterate 
through logic and tests to find 
out whether we can connect the 
dots. Our goal is to eventually 
‘visualize’ the accident; in other 
words, establish the sequence of 
events leading to and including 
the accident.

Human Factors Evidence 
According to NTSB probable 

cause statistics, just over 50 percent of 
all aviation accidents (and nearly 90 
percent of general aviation accidents) 
are caused by the human element. It is 
the mantra of most aviation accident 
investigation course instructors that 
most accidents involve a cascading 
series of increasingly irreversible 
events, ultimately culminating in (as 
they like to say in the industry) either 
controlled or uncontrolled flight into 
terrain. In most cases, that series of 
events is initiated by an erroneous 
action (or a conscious decision not to 
act), made by a pilot or other aircraft 
crew member. For this reason, a 
thorough investigation of any serious 
aviation accident will include, in 
addition to the physical evidence, 
the consideration that some or all 
of the following physiological and 
psychological factors could have been 
contributing causes of the accident:

•	 Sleep deprivation, fatigue and/
or stress issues;

•	 Judgment and decisional 
errors

•	 Adherence to cockpit resource 
management protocols (CRM)

•	 Workload/schedule  
•	 Drug and alcohol history/use/

abuse 
•	 Employment environment 
•	 General health and medical 

history  

NTSB Accident Report

At the conclusion of the investigation, 
the NTSB issues an accident report 
containing findings of fact commenting 
on the empirical evidence in the case, and 
its conclusions concerning the probable 
cause of the accident. Progressive factual 
findings will often be documented in 
interim reports, or briefs, as significant 
facts are developed during the course of 
the investigation. (49 CFR 831.4). 

AIRCRAFT
ACCIDENT
INVESTIGATION 
101

DISCOVERY AND TRIAL
At the litigation stage, aviation 

accident cases are fundamentally the same 
as other cases in most respects. It is still 
the plaintiff’s burden of proof on most 
issues; general tort and product liability 
principles apply; in Nevada cases, NRS 
41.085 governs recoverable wrongful 
death damages; state and federal statutes 
of limitation and repose may be asserted;2 
and, procedurally, the case generally 
progresses through the system as does any 
other tort claim. However, there are at 
least two notable differences.

NTSB Accident Report Redux

The NTSB’s accident report 
eventually becomes available to the 
public, at which time the  board’s 
findings, in their entirety, become 
accessible to counsel. The procedural 

means of obtaining such reports is set 
out in 49 CFR 835.11. Even though the 
NTSB has declared that its investigations 
“are not conducted for the purpose of 
determining the rights or liabilities of 
any person” (49 CFR 831.4), the fact is 
that these reports can effectively serve as 
ready-made outlines of all relevant facts 
in the case, along with the identities of 
critical witnesses, documents and other 
evidence.  

However, a question of the report’s 
admissibility into evidence can arise 
once a case gets to trial. Although 
factual findings, standing alone, are 
clearly admissible pursuant to the fourth 
paragraph of 49 CFR 835.2, pursuant 
to the very same CFR section, just one 
paragraph removed, the board’s probable 
cause opinions are just as clearly not 
admissible for any purpose:
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‘Board Accident Report’ 
means the report containing 
the board’s determinations, 
including the probable cause 
of an accident … [N]o part 
of a board accident 
report may be admitted as 
evidence or used in any 
matter mentioned in such 
reports.3

Accordingly, if, instead of 
separate reports, the board issues 
a single accident report containing 
both its factual findings and a 
probable cause determination for 
the accident — which it frequently 
does — it is arguable that the 
factual findings are thereby rendered 
inadmissible by virtue of being 
presented as an integral part of 
the “report containing the board’s 
determination [of] probable cause.”4                                                                                                                                         
                                                                                                                                                      
                                                                                                                                        
Expert Witnesses

The variety and sheer number 
of experts involved in most aircraft 
accident cases is truly unique. In 
addition to experts called to testify 
on the usual medical and damages 
issues, experts are routinely retained 
in areas ranging from pilot training, 
avionics, engineering, aircraft and 
engine maintenance, meteorology, 
toxicology, air traffic control and 
radar, biomechanics, accident 
reconstruction, sound spectrum 
analysis (CVR data retrieval and 
interpretation), fire and explosion, 
materials (metal, plastic and 
composite), psychology (pre-impact 
terror) and human factors. This is only 
a partial list.

Note that the expert NTSB 
investigators themselves are not 
available for private retention in 
subsequent civil lawsuits. On this 
point, 49 CFR 835.3 specifically 
provides that “litigants must obtain 
their expert witnesses from other 
sources,” and then goes on to explain:  

[Federal law] reflects Congress’ 
strong desire to keep the board 
free of the entanglement of such 
suits … and serves to ensure 
that the board does not exert an 
undue influence on litigation.

continued on page 16
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earned his law degree 
from Southwestern 
Law School in 1979, and 
is a shareholder in the law firm of 
Thorndal Armstrong Delk Balkenbush 
& Eisinger, emphasizing insurance 
defense litigation. He is an airline 
transport-rated pilot, a certified flight 
instructor (single engine and multi-
engine aircraft) and a graduate 
of Embry-Riddle Aeronautical 
University’s Aviation Accident 
Investigation and Advanced Aviation 
Accident Investigation Professional 
Course programs.

 

Litigating aviation accident 
cases can be challenging. The 
NTSB investigation following an 
aircraft accident, culminating the 
board’s accident report, can be a 
very valuable resource for counsel 
in effectively utilizing the often 
daunting amount of evidence 
presented in such cases.  

1. However, in the case of witness 
statements, the witness is entitled to 
have legal counsel present. 49 CFR 
831.7.

2. Public Law 103-298, the General 
Aviation Revitalization Act (GARA), 
passed by Congress in 1994, 
shields manufacturers of GA aircraft 
and their component parts from 
liability if the involved product is 
18 years old or older at time of the 
accident or incident.  

3. Emphasis added.
4. The courts are split. See, e.g., 

Protectus Alpha Nav. Co., Ltd. v. 
North Pacific Grain Growers, Inc., 
767 F.2d 1379 (9th Cir. 1985); 
Graham B. v. Teledyne-Continental 
Motors, Inc., 805 F.2d 1386 (9th 
Cir. 1986); and Gibson v. National 
Transp. Safety Bd., 118 F.3d 1312 
(9th Cir. 1997), cert. denied 523 
U.S. 1047 (1998).  
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