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While hobbyists have been free to fly radio-controlled, unmanned aerial vehicles for 
many years, as long as they observed certain limitations imposed by the Federal Aviation 
Administration (FAA) to avoid flying near airports or crowded areas, and while the military 
has been flying unmanned aerial vehicles for an even longer period of time, in Nevada and 
elsewhere, it is only recently that the use of unmanned aerial vehicles (UAVs), frequently 
referred to as drones, by commercial operators and state and local governments has become 
more common. This has necessitated increasing federal and state oversight.
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In 2012, Congress directed the 
FAA to develop a plan for safely 
integrating unmanned aerial vehicles 
into the national airspace system by 
September 30, 2015. In furtherance of 
that integration project, the FAA was to 
designate six test sites, geographically 
disbursed throughout the United States, 
for the testing and collection of data to 
inform such integration. The state of 
Nevada is home to one of the six test 
sites, selected along with universities 
in Alaska, Texas and Virginia, and 
locations in New York and North 
Dakota. On February 23, 2015, the 
FAA issued a Notice of Proposed Rule 
Making and described the proposed 
rules for small unmanned aerial vehicles. 
The proposed rules limit the maximum 
altitude to 500 feet above ground level,  
set the maximum airspeed at 100 miles 

per hour, the maximum vehicle weight 
at 55 pounds. They also mandate that 
the vehicle is to be operated only during 
daylight hours and only 
above people involved 
in the flight of the 
vehicle, and they make 
it a requirement that 
the operator maintain 
visual line-of-sight 
with the vehicle at 
all times. There is 
also a requirement 
that operators pass an 
FAA-approved test. 
The FAA has received more than 4,000 
comments on the proposed rules, which 
could result in the release of a modified 
set of proposed rules. In any event, it 
will likely be near the end of 2015, 
or sometime in 2016, before the FAA 

processes all of the comments received.  
In the interim, the FAA has 

offered the opportunity to apply for 
an exemption, under 
Section 333 of the FAA 
Modernization and 
Reform Act of 2012, to 
commercial operators 
of unmanned aerial 
vehicles. The exemptions 
were initially slow to 
be processed, but the 
process is now moving 
more quickly. For a 
commercial operator 

with a pilot’s license, applying for a 
333 Exemption is a viable way to begin 
operating before the FAA rules for small 
unmanned aerial vehicles go into effect. 
One of the most common complaints 
about the FAA’s approach to these 
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rules was that they didn’t 
deal with privacy rights of 

individuals who might 
be impacted by wide 
scale use of unmanned 

aerial vehicles. The FAA 
continues to maintain the 
position that their mission 
is to deal with the safety 
issues related to the 
integration of unmanned 
aerial vehicles into the 

national airspace system 
and that privacy issues should more 

appropriately be dealt with by other 
federal agencies. On the same day that 
the FAA issued its Notice of Proposed 
Rule Making, President Barack Obama 
issued a memorandum to the heads of 
federal executive departments entitled 

“Promoting Economic Competitiveness 
while Safeguarding Privacy, Civil 
Rights and Civil Liberties in Domestic 
Use of Unmanned Aerial Systems.” 
The goals outlined in that memorandum 
were: to establish transparent principles 
governing the federal government’s use 
of unmanned aerial vehicles, to promote 
the responsible use of the technology in 
private and commercial sectors, and to 
begin a multi-stakeholder engagement 
process to explore issues related to 
privacy protections, civil rights, civil 
liberties protections, accountability 
and transparency. As directed in that 
presidential memorandum, the National 
Telecommunications and Information 
Administration has issued a public 
notice seeking comments on privacy 
issues related to commercial and private 
use of unmanned aerial systems.  

In May of 2014, the FAA 
announced that it had issued a blanket 
certificate of waiver or authorization 
to each of the six authorized test 
sites, allowing them to operate small, 
unmanned aerial systems at or below 

200 feet, subject to certain minimal 
limitations.  

On a state level, nearly every state 
legislature has taken an active position 
in regulating unmanned aerial vehicles. 
The legislation proposed includes issues 
relating to privacy, 
governmental use 
of unmanned aerial 
vehicles and physical 
security. Nevada’s 
legislature recently 
enacted Assembly 
Bill 239, which 
defines unmanned 
aerial vehicles as 
aircraft for purposes 
of Chapter 493 of 
the Nevada Revised 
Statutes. Pursuant 
to Assembly Bill 239, unmanned aerial 
vehicles may be flown and operated in 
the state of Nevada as long as they are 
not weaponized and are not operated 
within a horizontal distance of 500 feet 
or a vertical distance of 250 feet from 
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a critical facility or within five miles of 
an airport, unless the operator has the 
consent of the Airport Authority or 
operator of the airport, or is otherwise 
authorized by the FAA. The definition 
of a critical facility in AB 239 is quite 
specific and includes: a petroleum 
refinery; a petroleum or chemical 
production, transportation, storage 
or processing facility; a chemical 
manufacturing facility; a pipeline and 
any appurtenance thereto; a wastewater 
treatment facility; a water treatment 
facility; a mine, as that term is defined 
in NRS 512.006; a power generating 
station, plant or substation and any 
appurtenances thereto; any transmission 
line that is owned, in whole or in 
part, by an electric utility as that term 
is defined in subsection 5 of NRS 

704.187; a county, city or town jail 
or detention facility; and any prison, 
facility or institution under the control 
of the Department of 
Corrections. The term 
does not include any 
facility or infrastructure 
of a utility that is 
located underground. 
If an unmanned aerial 
vehicle is operated at 
a height of less than 
250 feet over private 
property after the 
operators have been 
notified by the property owner that they 
are trespassing, they will be subject 
to civil liability unless the unmanned 
aerial vehicle is lawfully in the flight 
path for landing at an airport, airfield 

or runway, in the process of taking off or 
landing, or under the lawful operation of a 
law enforcement agency, a public agency 

or a business licensed in 
the state of Nevada and 
by the FAA. While law 
enforcement agencies are 
generally permitted to use 
unmanned aerial vehicles 
for law enforcement 
purposes, there is a special 
type of search warrant 
required before a law 
enforcement agency may 
use an unmanned aerial 

vehicle to gather evidence. The special 
warrant requirements contain exceptions 
for exigent circumstances, operation 
with written consent of the person being 
surveilled, conducting search and rescue 
operations, and under circumstances in 
which an imminent threat to the life and 
safety of an individual of the public at large 
exists, including the threat of an act of 
terrorism. Other public agencies may also 
operate unmanned aerial vehicles, however, 
the images and data recorded are subject to 
limitations by AB 239 and, to the extent that 
the Department of Public Service has money 
available for such purpose, public agencies 
must register both their vehicles and the 
uses of such vehicles with the Department of 
Public Safety.

Other states have adopted unmanned 
aerial vehicle legislation that is more 
restrictive than Nevada’s Assembly Bill 
239. For example, Florida recently enacted 
its Senate Bill 766, the Freedom from 
Unwarranted Surveillance Act, which 
prohibits the use of unmanned aerial vehicles 
to record, without prior written consent, 
an image of private property or people on 
private property, with the intent to conduct 
surveillance. Certain exceptions for law 
enforcement activity, property appraisers, 
aerial mappers and business activities 
licensed by the state of Florida are contained 
in that law. The law provides for civil 
enforcement and compensatory and punitive 
damages effective July 1, 2015. A similar 
provision had been in an early version of 
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Nevada’s Assembly Bill 239, but was amended out. 
More recently, a bill was introduced in California to 
require commercial drones be equipped with collision 
avoidance software if they operate within the 
state of California. That bill, the Consumer Drone 
Safety Act, was described as being needed because 
of the high number of near collisions reported to 
the FAA by pilots of manned aircraft. It would be 
supplemental to any rules that the FAA adopts and 
would create a category of consumer drones which 
would be defined to be civil unmanned aircraft 
manufactured for commercial distribution and 
equipped with an automatic stabilization system 
or a camera for navigation, according to the bill’s 
sponsor, Senator Dianne Feinstein.

Congress is also actively considering 
additional legislation concerning unmanned 
aerial vehicles while the FAA works on its final 
regulations. In mid-June U.S. Senator Dean 
Heller from Nevada and Ron Wyden from Oregon 
introduced their Protecting Individuals from Mass 
Aerial Surveillance Act, which will require the 
federal government to obtain a warrant when it 
conducts aerial surveillance within the United 
States. The bill would apply to both manned and 
unmanned aircraft, with exceptions for border 
patrol within 25 miles of the border, testing 
operations, public land surveillance, surveying for 
weather related damage, research, and scoping for 
environmental dangers and illegal vegetation, as 
well as for wildlife management. The proposed 
bill would not apply to commercial operations of 
unmanned aerial vehicles or apply to state or local 
law enforcement agencies.   

RICHARD F. JOST has been an 
attorney with Fennemore Craig 
for more than 35 years and is a 
director in the Las Vegas office. 
He specializes in administrative 
and regulatory law and is the chair of the firm’s 
aviation, aerospace and autonomous systems 
practice group. He is also an adjunct professor at 
UNLV’s Boyd School of Law where he has taught 
a class on the impact of UAS on privacy law. Jost 
is general counsel to the Nevada Institute for 
Autonomous Systems, which operates the FAA 
test site in Nevada. He is licensed to practice law 
in Nevada and New York, and can be contacted at 
(702) 692-8008 or rjost@fclaw.com.
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