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of the Rehabilitation Act of 1973, 29 
U.S.C.S. § 794.

In Fry v. Napoleon Community 
Schools, the U.S. Supreme Court explained: 

In determining whether a plaintiff 
seeks relief for the denial of a 
FAPE, what matters is the gravamen 
of the plaintiff’s complaint, 
setting aside any attempts at artful 
pleading. … [E]xamination of 
a plaintiff’s complaint should 
consider substance, not surface: 
§1415(l) requires exhaustion when 
the gravamen of a complaint seeks 
redress for a school’s failure to 
provide a FAPE, even if not phrased 
or framed in precisely that way. 
In addressing whether a complaint 
fits that description, a court should 
attend to the diverse means and 
ends of the statutes covering 
persons with disabilities. The IDEA 
guarantees individually tailored 

educational services for children 
with disabilities, while Title II and 
§504 promise nondiscriminatory 
access to public institutions for 
people with disabilities of all ages. 
That is not to deny some overlap in 
coverage: The same conduct might 
violate all three statutes. But still, 
these statutory differences mean 
that a complaint brought under 
Title II and §504 might instead seek 
relief for simple discrimination, 
irrespective of the IDEA’s FAPE 
obligation. One clue to the 
gravamen of a complaint can come 
from asking a pair of hypothetical 
questions. First, could the plaintiff 
have brought essentially the same 
claim if the alleged conduct had 
occurred at a public facility that 
was not a school? Second, could 
an adult at the school have pressed 
essentially the same grievance? 
When the answer to those questions 

Failing to Exhaust 
Remedies Under the 
IDEA Can Prejudice 
Non-IDEA Claims

Potential litigants must be mindful 
of these exhaustion requirements. Even 
non-IDEA claims can be dismissed for the 
failure to comply with these requirements. 

Under the IDEA, exhaustion may be 
required even if a party is not requesting 
relief under the IDEA. Exhaustion is 
required whenever a party “seek[s] relief 
that is also available under” the IDEA. 
20 U.S.C. § 1415(l) (emphasis added). 
Thus, in all cases where a disabled student 
has been injured, denied services or has 
otherwise been aggrieved as the result 
of the denial of his or her educational 
rights, litigants must carefully consider 
whether any relief is available under the 
IDEA — even if they are seeking damages 
under other federal or state laws. This 
exhaustion requirement applies whether a 
student has an individualized educational 
plan under the IDEA or a 504 Plan under 
Americans with Disabilities Act of 1990, 
42 U.S.C.S. § 12101 et seq., and § 504 

Before filing suit on behalf of disabled students for educational 
failures, parents or guardians generally must exhaust administrative 
remedies under the Individuals with Disabilities Education 
Improvement Act of 2004 (IDEA), 34 C.F.R. § 300.512 to § 300.518. The 
IDEA is the federal law that governs the special educational rights 
of parents and students, and provides the mechanism for bringing 
claims against a school district when the school district has denied 
a student a free appropriate public education (commonly referred 
to as a FAPE). See 34 C.F.R. § 300.512 to § 300.518.1 The required 
administrative remedies under the IDEA include an impartial due 
process hearing and an administrative appeal or review by the state 
educational agency. See Honig v. Doe, 484 U.S. 305, 311–12 (1998). 
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is yes, a complaint that does not 
expressly allege the denial of a 
FAPE is also unlikely to be truly 
about that subject. But when the 
answer is no, then the complaint 
probably does concern a FAPE. 
137 S. Ct. 743, 746–47 (2017); see 
also Robb v. Bethel School Dist. # 
403, 308 F.3d 1047, 1050 (9th Cir. 
2002) (“The dispositive question 
generally is whether the plaintiff 
has alleged injuries that could be 
redressed to any degree by the 
IDEA’s administrative procedures 
and remedies. If so, exhaustion of 
those remedies is required.”). 

Exhaustion under the IDEA 
may also be required even if 
a party has already settled the 
educational components of his or 
her claims with the school district. 
In Soto v. Clark Cnty. Sch. Dist., 
a student’s guardian filed a due 
process complaint and request for 
administrative hearing under the 
IDEA. Soto v. Clark Cnty. Sch. 
Dist., No. 17-16705 (9th Cir., Dec. 
5, 2018); see also Soto v. Clark 
Cnty. Sch. Dist., No. 2:16-cv-2063, 
2017 U.S. Dist. LEXIS 117253, *7 
(D. Nev. July 26, 2017). Two days 
after the administrative hearing 
began (but before it concluded), 
the parties settled and the guardian 
withdrew, with prejudice, the 

request for the administrative hearing. 
Thereafter, the guardian filed suit in 
district court under the Americans 
with Disabilities Act of 1990 and the 
Rehabilitation Act of 1973. 

The district court, however, 
dismissed the action for failure to exhaust 
administrative remedies. The Ninth Circuit 
affirmed this decision. As stated by the 
Ninth Circuit, the IDEA “procedures were 
not exhausted within the meaning of  
§1415(l) because, pursuant to the settlement 
agreement, [the guardian] explicitly 
withdrew her request for an impartial due 
process hearing, with prejudice.”

Finally, in addition to the extensive 
reach of the IDEA’s exhaustion 
requirements, as illustrated above, 
litigants must bear in mind that courts 
are often reluctant to excuse exhaustion, 
even resolving “unclear” cases in favor 
of requiring exhaustion. See, e.g., Robb 
v. Bethel School Dist. # 403, 308 F.3d 
1047, 1050 (9th Cir., 2002) (“Where the 
IDEA’s ability to remedy a particular 
injury is unclear, exhaustion should be 
required to give educational agencies an 

initial opportunity to ascertain and alleviate 
the alleged problem.”) Courts reason that 
requiring exhaustion promotes judicial 
efficiency and out-of-court resolutions, 
creates an administrative record to assist in 
subsequent litigation, and gives educational 
agencies (which have educational 
experience and the primary responsibility 
for the educational programs that Congress 
has charged them to administer) the first 
opportunity to correct problems 
and find solutions. See id.; 
cf. Hoeft v. Tucson Unified 
School Dist., 967 F.2d 1298 
(9th Cir., 1992) (“[C]ourts [are] 
generalists with no experience 
in the educational needs 
of handicapped students”; 
meanwhile there is a “state 
agency devoted to this very 
purpose”). For example, while 
the parents in Robb v. Bethel 
School Dist. # 403 sought 
“money to compensate them for ‘lost 
educational opportunities’ and ‘emotional 
distress, humiliation, embarrassment, and 
psychological injury,’” the court noted:

Why do they want this money? 
Presumably at least in part to pay 
for services (such as counseling 
and tutoring) that will assist their 
daughter’s recovery of self-
esteem and promote her progress 
in school. Damages could be 
measured by the cost of these 
services. Yet the school district 
may be able (indeed, may be 
obliged) to provide these services 
in kind under the IDEA. …

Th[e] battery of educational, 
psychological, and counseling 
services [provided by school 
districts pursuant to the IDEA] 
could go a long way to correct 
past wrongdoing by helping [the 
student] to heal psychologically 
and to catch up with her peers 
academically, if she has not 
done so already. It would be 
inappropriate for a federal court 
to short-circuit the local school 
district’s administrative process 
based on the possibility that some 
residue of the harm [the student] 
allegedly suffered may not be 
fully remedied by the services 
Congress specified in the IDEA. 
We are not ready to say that 
money [awarded by the courts] is 
the only balm. 

Id. at 1050 (emphasis in original). 
In sum, practitioners and litigants 

need to be mindful of the IDEA’s 
exhaustion requirements. When claims 
concern special educational rights, 
regardless of under which law the 
claims are being asserted, a best practice 
is to assess whether any relief might 
be available under the IDEA, thereby 
triggering the exhaustion requirements.  

1. The IDEA provides federal funds to state 
and local agencies for the education 
of eligible students with disabilities, 
and school districts must comply with 
the federal law to receive this funding. 
However, Nevada has also adopted its 
own laws and regulations that largely 
mirror the IDEA with some exceptions. For 
example, in Nevada the burdens of proof 
and production are affirmatively placed 
on the local school district to show that it 
has provided a student with a FAPE (as 
opposed to the filing party, which is usually 
the parent). These laws and regulations 
can be found within Chapters 388 of the 
Nevada Revised Statutes and the Nevada 
Administrative Code. 
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The IDEA guarantees 
individually tailored 
educational services for 
children with disabilities, 
while Title II and §504 promise 
nondiscriminatory access to 
public institutions for people 
with disabilities of all ages. 
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