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It is a safe assumption that most 
people are familiar with the 
main part of a felony criminal 
prosecution. After a person is 
charged, they may enter a plea 
or elect to go to trial. If the trial 
results in a guilty verdict or the 
defendant enters a guilty plea, the 
court sentences the defendant 
within the statutory range for the 
offense. But what happens after a 
defendant is sentenced? The goal 
of this article is to clarify the post-
conviction process in Nevada. 

The Direct Appeal
After the court sentences the 

defendant, it will enter a Judgment of 
Conviction, the legal document that sets 
forth the adjudication of guilt, the specific 
offense and the sentence imposed. Once 
the court enters the judgment, a defendant 
has 30 days in which to file a Notice of 
Appeal. NRAP 4(b)(1). Responsibility 

for handling the appeal stays with the 
agency that prosecuted the case, whether 
the district attorney for the county of 
conviction or the Nevada Attorney 
General’s Office. 

The direct appeal will challenge 
issues arising during the pretrial and trial 
proceedings. Some examples of claims 
on direct appeal are that the trial court 
improperly admitted evidence, there 
was insufficient evidence to support the 
conviction, or the jury instructions were 
incorrect or otherwise deficient.1

The Nevada Court of Appeals 
and Nevada Supreme Court both have 
jurisdiction to consider appeals. The 
Nevada Supreme Court presumptively 
hears appeals in all capital cases, in cases 
where there are issues of first impression 
and where there is an inconsistency in 
Nevada’s published opinions, among 
others. NRAP 17(a). After briefing, and in 
some cases oral argument, the court will 
issue its order either affirming or reversing 
the defendant’s conviction and sentence. 
Remittitur will issue 25 days after the 
court’s decision, signaling the end of 
appellate jurisdiction. NRAP 41(a)(1). 
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However, if the losing party intends to 
seek review by the U.S. Supreme Court, 
the party can file a motion to stay the 
remittitur, and file a Petition for Writ of 
Certiorari within 90 days of the appellate 
court’s order. NRAP 41(b)(3).

The State Petition for Writ  
of Habeas Corpus

NRS 34.726(1) sets a one-year 
limitations period in which a defendant 
can file a petition for writ of habeas 
corpus in the state court.2 If the defendant 
did not file a direct appeal, then the 
one-year period begins when the time 
to appeal expires – 30 days after the 
judgment of conviction is filed. If the 
defendant appealed, then the one-year 
period begins when remittitur issues. 

A post-conviction petition 
challenges the constitutionality of a 
defendant’s conviction or sentence. The 
most common claim is that the defendant 
received ineffective assistance of trial or 
appellate counsel in violation of the Sixth 
Amendment. An ineffective assistance 
of counsel claim requires a defendant to 
show that counsel performed below an 
objective standard of reasonableness and 
the defendant was prejudiced as a result. 
Strickland v. Washington, 466 U.S. 668, 
687 (1984).

Once a defendant files the petition, 
it “must be examined expeditiously 
by the judge or justice to whom it is 
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assigned.” NRS 34.740. The court then 
orders the appropriate party to file an 
answer to the petition. NRS 34.745(1)(a). 
As with a direct appeal, the prosecuting 
agency responsible for the case maintains 
responsibility for answering the petition. 
A defendant does not have the right to 
post-conviction counsel,3 and the decision 
to appoint counsel is within the district 
court’s discretion based on indigency, 
complexity of the issues and the ability 
of the defendant to comprehend the 
proceedings. NRS 34.750(1). 

The reviewing court has the 
discretion to order an evidentiary hearing 
on the petition or to deny the claims 
outright. NRS 34.770. In resolving the 
petition, the court must enter specific 
findings of fact and conclusions of law in 
support of its decision. NRS 34.830(1). 
If the court denies the petition, the 
defendant can file a notice of appeal 
within 30 days of the court’s order, and 
then proceed in accordance with the 
Nevada Rules of Appellate Procedure. 

The Federal Petition  
for Writ of Habeas Corpus

Once a defendant has completed the 
appellate and post-conviction process in 
state court, they can elect to file a petition 
for writ of habeas corpus in federal 
court. 28 U.S.C. § 2254. Unlike state 
appeals and petitions, federal petitions 
are handled exclusively by the Nevada 
Attorney General’s Office, regardless of 
the prosecuting agency. A federal habeas 
petition is not an appeal of the state court 
conviction. Rather, a federal petition 
alleges that a petitioner’s state conviction 
or sentence somehow violated their rights 
under the U.S. Constitution. For example, 
a petitioner would claim that counsel was 
ineffective in violation of his or her Sixth 
Amendment right to counsel or a biased 
juror violated the right to a fair and impartial 
jury under the Seventh Amendment.

Any petition filed after April 25, 
1996, is governed by the Anti-Terrorism 
and Effective Death Penalty Act 
(AEDPA). AEDPA sets a one-year statute 
of limitations in which a defendant must 
file the federal petition. 28 U.S.C. § 
2241. The one-year period begins once 
the defendant’s judgment of conviction 
is final. The limitations period will 
toll while a properly filed state court 
proceeding occurs. 28 U.S.C. § 2244(d)
(2); Pace v. Digulielmo, 544 U.S. 408, 
410 (2005). In other words, the limitations 
period tolls during the pendency of both 
the direct appeal and the state’s post-
conviction proceedings in state court.4

AEDPA precludes federal review of 
a federal petition if the defendant did not 
first exhaust the claims in state court. This 
requirement means that the defendant 
must have “fairly presented” every claim 
in either the direct appeal or state petition. 
The purpose of “fair presentation” is to 
provide the Nevada Appellate Courts 
the first opportunity to correct any 
constitutional violation. Anderson v. 
Harless, 459 U.S. 4, 6 (1982).

Following service of the federal 
petition, the respondents can either file a 
motion to dismiss on various procedural 
grounds, such as the AEDPA time 
bar, or based on the failure to exhaust. 
Respondents can also move to dismiss any 
claim that challenges an exclusively state 
law issue, because it is not the province of 
federal court to decide state law. Lewis v. 
Jeffers, 497 U.S. 764, 780 (1990). 

If there are no procedural defenses, 
then the respondent will answer the 
claims on the merits. AEDPA sets a 
highly deferential standard of review. A 
petitioner is only entitled to relief if the 
decision of the Nevada Supreme Court 
or Court of Appeals is an unreasonable 
application of clearly established federal 
law or an unreasonable determination 
of the facts in light of the evidence 
presented. 28 U.S.C. § 2254(d). It is 
very difficult to prevail on a claim that 
the state court rejected. However, if the 
federal court finds that the appellate 
court’s decision was unreasonable, then 
the court will review the claim de novo. 

Although evidentiary hearings are 
available in federal habeas, AEDPA 
generally precludes a court from 
granting an evidentiary hearing where 
the petitioner has failed to develop the 
factual basis of the claim in state court. 
28 U.S.C. §2254(e)(2). Additionally, 
habeas petitioners are not entitled to 
discovery as a matter of course. Bracy v. 
Gramley, 520 U.S. 899, 904 (1997). 

There is no automatic right to appeal 
from the denial of a federal petition. In 
order to proceed, a petitioner must have 
a certificate of appealability (COA), 
which requires a “substantial showing of 
the denial of a constitutional right.” 28 
U.S.C. §2253(c), see also FRAP 22(b)
(1). To obtain a COA, the petitioner must 
show that jurists of reason could find the 
decision to deny relief debatable. See 
Slack v. McDaniel, 529 U.S. 473, 484 
(2000). If the district court declines to 
issue a COA, the defendant can petition 
the Ninth Circuit for one. However, if 
neither court issues the certificate, then the 
petitioner’s case is over.

If the court grants a COA, then the 
appeal proceeds in the manner set forth in 
the Federal Rules of Appellate Procedure, 
with standard briefing rules and occasional 
argument set before the Ninth Circuit. 

On the whole, federal habeas 
represents the intersection of criminal, 
civil and constitutional law. There are 
many nuances to the practice that, if our 
typical pleadings are any indication, 
would take many, many pages to explain. 
But if you take anything away from this 
overview, just note that as with any legal 
matter, the record is the most important 
aspect of every case. The better the state 
court record is from post-conviction 
proceedings, the better the review will be 
in federal court. 

1. Claims of ineffective assistance of counsel 
should not be raised on direct appeal. See 
Alotaibi v. State, 133 Nev. 650, 652 n.2 
(2017).

2. There are two types of petitions: one 
challenging the judgment of conviction, 
and the other challenging the computation 
of time served pursuant to that judgment. 
NRS 34.720. This article addresses the 
former. This issue’s article, “Challenges 
to Inmate Sentencing Calculations,” 
addresses the latter.

3. With one exception: defendants sentenced 
to death have the right to counsel in their 
first post-conviction proceeding. See NRS 
34.820(1)(a).

4. Practitioners should make every effort to 
ensure that the judgment of conviction is 
complete and accurate from the outset. 
Amended judgments containing material 
differences to a sentence may restart the 
AEDPA limitations period. See Smith v. 
Williams, 871 F.3d 684 (9th Cir. 2017). 

ERICA BERRETT is a deputy 
attorney general in the Post-
Conviction Division of the 
Office of the Nevada Attorney 
General, where she practices 
federal habeas litigation. She 
previously practiced civil litigation in 
Southern California. She is a graduate  
of Brigham Young University.

JESSICA PERLICK is a senior 
deputy attorney general in the 
Post-Conviction Division of the 
Office of the Nevada Attorney 
General. Her practices 
focuses primarily on federal 
habeas litigation, including Ninth Circuit 
appeals. She is a 2013 graduate of the 
William S. Boyd School of Law and is  
the current treasurer of the Boyd Law 
Alumni Chapter.


