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 Elyousef v. O’Reilly & Fer-
rario, LLC, 126 Nev. Adv. Op. 
No. 43 (November 18, 2010)  
Elyousef, a client of the O’Reilly 
firm, entered into a business 
transaction with his attorney, C. 
Dean Homayouni, who was em-
ployed by O’Reilly during the 
early stages of the transaction. 
The transaction resulted in 
Homayouni obtaining Elyousef’s 
interest in Nevada Oil and Land 
Development, LLC (NOLD), 
which in turn owns a gas station 
in Las Vegas. Homayouni left 
O’Reilly because the law firm 
opposed the transaction due to a 
conflict of interest between 
Homayouni and the firm’s client, 
Elyousef. 
 
When the business relationship 
soured, Homayouni sued Ely-
ousef. Elyousef filed a counter-
claim against Homayouni, alleg-
ing that Homayouni negligently 
caused him to lose his interest in 
NOLD. The district court 
awarded Elyousef $150,000 in 
damages plus $225,631.22 in 
costs and fees. Homayouni sub-
sequently settled with Elyousef 
for $50,000 plus the return of his 

interest in NOLD. Elyousef 
then sued O’Reilly for breach of 
fiduciary duty, negligence and 
legal malpractice, negligent su-
pervision, respondeat superior, 
breach of contract, and breach 
of implied covenant of good 
faith and fair dealing. The dis-
trict court granted summary 
judgment in O’Reilly’s favor, 
concluding that the doctrines of 
double recovery and issue pre-
clusion barred Elyousef’s abil-
ity to recover from O’Reilly. 
On appeal, Elyousef maintains 
that neither doctrine bars him 
from further recovery. 
 
Schuck v. Signature Flight 
Support, 126 Nev. Adv. Op. 
No. 42 (November 4, 2010)  
Appellant Bradley Schuck 
parked his twin-engine Cessna 
temporarily at respondent Sig-
nature Flight Support of Ne-
vada, Inc.’s facility at McCarran 
Airport. When he returned a 
week later, the plane allegedly 
had sustained engine and rudder 
damage and was missing a dip-
stick. Schuck sued, and after 
more than two years of litiga-
tion, SFS moved for summary 
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meet the minimum five-year requirement. This 
opinion sets forth the full reasoning that under-
lies our disposition. 
 
Orion Portfolio Servs. 2 v. Clark County, 126 
Nev. Adv. Op. No. 39 (October 14, 2010)  The 
United States District Court for the District of 
Nevada has certified two questions to this court, 
pursuant to NRAP 5. Although we accept the 
federal court’s certified questions, we reframe 
them to better reflect the factual circumstances 
of the federal case and, accordingly, answer the 
following questions. When a local government 
entity sells property using the competitive bid-
ding process, does NRS 332.185 require the 

government to 
follow public 
bidding rules 
outlined in 
Chapter 332? 
And, under 
Nevada law, is 
a contract ob-
tained through 
competitive 
bidding void 
when it mate-
rially differs 
from the con-
tents of the 
invitation to 
bid? 
 
We conclude 

that the answer to both questions is yes. If a 
public entity chooses to sell property by com-
petitive bidding, it must follow the rules set 
forth in NRS Chapter 332. And a contract ob-
tained through competitive bidding is void if it 
materially differs from the contents of the invi-
tation to bid. 
 

judgment, which the district court granted. Sepa-
rately, before granting summary judgment and 
over Schuck’s objection, the district court awarded 
Schuck’s original lawyers, who withdrew, judg-
ment for unpaid fees and costs of $70,014.09. 
 
Schuck appealed. Some months later, he filed an 
NRCP 60(b) motion for relief from judgment, 
which the district court denied. Shuck also appeals 
from that decision. For the reasons that follow, we 
affirm summary judgment in SFS’s favor, reverse 
the judgment in favor of Schuck’s former law firm, 
and, except to the extent of reversing the with-
drawing law firm’s judgment, reject Schuck’s 
NRCP 60(b) appeal. 
 
In re Candelaria, 
126 Nev. Adv. 
Op. No. 40 
(October 14, 
2010)  In this ap-
peal, we are 
asked to define 
the eligibility re-
quirements set 
forth in NRS 
4.010(2)(a) for 
justice of the 
peace. Based on 
the statute’s plain 
and unambiguous 
language, we 
conclude that, 
before being 
elected or appointed to a justice of the peace posi-
tion, an attorney must be licensed to practice law 
for a minimum of five calendar years, which are 
typically 365-day years, from the date of his or her 
admission. After expedited briefing and argument, 
we summarily affirmed the district court’s order 
granting the petition to remove the candidate for 
justice of the peace from the ballot, as she did not 
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Lawmakers to Introduce 'Repeal Amend-
ment,' Presumably Add Asterisk to Suprem-
acy Clause 

In an effort to force the rewriting of junior high 

social studies books nationwide, The Daily 

Caller reported Saturday that Republican 

Congressmen Eric Cantor and Bob Bishop will 

be proposing to amend the Constitution to al-

low state legislatures to repeal any federal laws 

they don't care for. 

Here's what the proposed amendment would 

look like: 

Any provision of law or regulation of the 

United States may be repealed by the several 

states, and such repeal shall be effective when 

the legislatures of two-thirds of the several 

states approve resolutions for this purpose that 

particularly describe the same provision or pro-

visions of law or regulation to be repealed. 

While Darren Hutchinson at The Dissenting 

Justice isn't impressed, there are some intel-

lectual types who have come out in favor of 

such an amendment. For example, here are the 

thoughts of professor Randy Barnett and Wil-

liam J. Howell, Republican speaker of the Vir-

ginia House of Delegates, writing in the Wall 

Street Journal in September (as reprinted on 

the Cato Institute's website): 

This amendment reflects confidence in the col-

lective wisdom of the men and women from 

diverse backgrounds, and elected by diverse 

constituencies, who comprise the modern leg-

islatures of two-thirds of the states. Put another 

way, it allows thousands of democratically 

elected representatives outside the Beltway to 

check the will of 535 elected representatives in 

Washington, D.C. 

Congress could re-enact a repealed measure if it 

really feels that two-thirds of state legislatures are 

out of touch with popular sentiment. And con-

gressional re-enactment would require merely a 

simple majority. In effect, with repeal power the 

states could force Congress to take a second look 

at a controversial law. 

So, the best defense of this idea you can come up 

with is that it might result in a fun game of 

"dueling legislation?" Looking forward to the up-

dated version of this little number. 

 
Phone Book Publishers Sue Seattle Over Opt-
Out Ordinance 

When I first read about the city ordinance passed 

in Seattle last month, establishing a Yellow Pages 

opt-out registry for residents and requiring pub-

lishers to comply with it, my first thought was, 

"Brilliant!" 

Know who disagrees? The Yellow Pages publish-

ers. They've filed suit in federal court, claiming 

that the ordinance is unconstitutional. Their press 

release would impress the tea party. While the 

publishers claim to be in agreement with the con-

cept of an opt-out system, they just kinda wanna 

run it themselves without government involve-

ment. And avoid the "recovery fees" and "license 

fees" also imposed by the ordinance. 

The publishers and their trade group have even 

created a website that will allow you to opt out 

online -- www.yellowpagesoptout.com. Or, 

rather, they will in 2011. For now what you get is 

the opportunity to enter your ZIP code, which 
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whether Kapoor "unreasonably increased" An-

and's risk by not shouting out "Fore!" before the 

shot. 

I guess it all depends on what the "foreseeable 

danger zone" is? For the record, if you're golfing 

with me, the foreseeable danger zone is, sadly, 

any part of the golf course not located behind 

me. 

 
In Which I Discover 7 Years Late That All of 
These Buttons Are Fake 

I hereby assert special jurisdiction over the sub-

ject matter below under rule 3 of the Rules of 

LBW Procedure. And I'm not happy about it. 

I don't know what I was doing back in January 

2003 and February 2004, but apparently it did 

not include religiously reading the Wall Street 

Journal and The New York Times. Had I been 

doing so, I clearly would not have spent the last 

seven years (on top of the many decades of my 

life that preceded 2003) adjusting office thermo-

stats, pushing the "Close Door" button in eleva-

tors and punching the "Walk" button at street 

corners.  

According to the old articles linked to above, 

which I discovered seven years late via Con-

sumerist today, many of the buttons in your life 

are fake. For instance, nearly all office thermo-

stats are fakes. As one employee in a heating 

company with many landlord clients (and who 

installs dummy thermostats) explained, 

"complainers in the cubicles" were wearing on 

his employer's nerves. "You just get tired of 

dealing with them and you screw in a cheap ther-

mostat. Guess what? They quit calling you." 

brings up the name and phone number of the 

publishers in your area. Which you probably 

could have looked up in the Yellow Pages any-

way. 

Until this is all sorted out, if the Yellow Pages 

shows up at your door, you can always use it to 

line your worm bin. Whatever that means. 

 
New York Appeals Case Will Examine Golf-
ers' Obligation to Yell Out, 'Fore!' 

LBW readers already know that in November 

2009, the Supreme Court of Nova Scotia de-

creed that the "Happy Gilmore" golf shot is a 

breach of the standard of care required of a 

golfer playing on a course with other golfers. 

But the Happy Gilmore ruling is just one in the 

long string of issues that make up golf jurispru-

dence. For instance, what about the obligation to 

scream out, "Fore!!!??" The AP reports that to-

morrow, the New York Court of Appeals will 

hear oral argument in the case of two doctors 

who were playing golf together. Dr. Anoop Ka-

poor hit a shot from the rough that went 50-80 

degrees off course and hit Dr. Azad Anand in the 

head, blinding him in one eye. Anand was stand-

ing just 15-20 feet away from Kapoor when Ka-

poor took his shot. 

Anand subsequently sued Kapoor, alleging that 

he failed to yell  "Fore!" as a warning before the 

shot. The trial court dismissed Anand's lawsuit, 

ruling that he assumed the risk of injury by golf-

ing. The intermediate appeals court agreed, hold-

ing that Anand was "'not in the foreseeable dan-

ger zone' and his friend had no duty to yell the 

customary warning." However, one dissenting 

justice wrote that there may be an issue as to 

      Law.com 

Page 4  November 2010 

http://legalblogwatch.typepad.com/legal_blog_watch/2010/09/its-only-a-dream-until-you-write-it-down-and-then-it-becomes-a-goal.html�
http://legalblogwatch.typepad.com/legal_blog_watch/2010/09/its-only-a-dream-until-you-write-it-down-and-then-it-becomes-a-goal.html�
http://legalblogwatch.typepad.com/legal_blog_watch/2010/09/its-only-a-dream-until-you-write-it-down-and-then-it-becomes-a-goal.html�
http://legalblogwatch.typepad.com/legal_blog_watch/2010/09/its-only-a-dream-until-you-write-it-down-and-then-it-becomes-a-goal.html�
http://online.wsj.com/article/SB1042577628591401304.html�
http://online.wsj.com/article/SB1042577628591401304.html�
http://online.wsj.com/article/SB1042577628591401304.html�
http://online.wsj.com/article/SB1042577628591401304.html�
http://www.nytimes.com/2004/02/27/nyregion/for-exercise-in-new-york-futility-push-button.html�
http://consumerist.com/2010/11/most-close-door-buttons-are-just-there-to-make-you-feel-better.html�
http://consumerist.com/2010/11/most-close-door-buttons-are-just-there-to-make-you-feel-better.html�
http://consumerist.com/2010/11/most-close-door-buttons-are-just-there-to-make-you-feel-better.html�
http://consumerist.com/2010/11/most-close-door-buttons-are-just-there-to-make-you-feel-better.html�
http://planetgreen.discovery.com/home-garden/reuses-phone-books.html�
http://legalblogwatch.typepad.com/legal_blog_watch/2009/11/attention-all-hack-golfers-it-has-now-been-judicially-decreed-in-nova-scotia-at-least-that-the-happy-gilmore-golf-shot-is.html�
http://legalblogwatch.typepad.com/legal_blog_watch/2009/11/attention-all-hack-golfers-it-has-now-been-judicially-decreed-in-nova-scotia-at-least-that-the-happy-gilmore-golf-shot-is.html�
http://legalblogwatch.typepad.com/legal_blog_watch/2009/11/attention-all-hack-golfers-it-has-now-been-judicially-decreed-in-nova-scotia-at-least-that-the-happy-gilmore-golf-shot-is.html�
http://legalblogwatch.typepad.com/legal_blog_watch/2009/11/attention-all-hack-golfers-it-has-now-been-judicially-decreed-in-nova-scotia-at-least-that-the-happy-gilmore-golf-shot-is.html�
http://online.wsj.com/article/AP604eabd40427405e8482703b6a91c70c.html�


How about those "Close Door" buttons? Ac-

cording to the WSJ , they're fake, too, "unless 

you're a fireman or an elevator operator with 

special access to the system. The rest of the 

time, in deference to various building codes, it's 

deactivated, according to engineers at Otis Ele-

vator." 

There's more. The "walk" button at intersec-

tions? Also fake. According to the NYT, the city 

of New York, for example, 

deactivated most of the pedestrian buttons long 

ago with the emergence of computer-controlled 

traffic signals, even as 

an unwitting public con-

tinued to push on, ac-

cording to city Depart-

ment of Transportation 

officials. More than 

2,500 of the 3,250 walk 

buttons that still exist 

function essentially as 

mechanical placebos, 

city figures show. Any 

benefit from them is 

only imagined. 

I feel so very, very 

used. 

 
You Wanna Be a Cop AND a Lawyer? Not in 
New Jersey! 

When I was 8 or so, I wanted to be a cop. I ac-

tually said as much in an interview with a local 

TV station, after unwittingly perpetuating the 

Jewish mother stereotype by noting that my 

mom would have preferred that I grow up to be 

"a docta or a lawya." 

I eventually got over the desire to wear a badge, 

and fulfilled, in some small part, my mother's 

wishes. Thankfully, some kids don't grow out of 

the urge to protect and serve, and are out there on 

the streets keeping us safe (and busting us for 

driving too fast). 

But what if you want to carry both a gun and a 

briefcase? According to the 3rd Circuit, it's OK 

for the state -- New Jersey, in this case -- to en-

courage you, as a state trooper, to attend law 

school, and then prohibit you from making any 

side money practicing. 

Here's a blurb on the case 

from the Legal Ethics Forum, 

and here's a link to the 3rd Cir-

cuit's (non-precedential) opin-

ion, affirming the district 

court's dismissal of the plain-

tiffs' constitutional claims. It's 

short and to the point, per the 

judges' disclaimer that they are 

"writ[ing] solely for the benefit 

of the parties." Bottom line: it's 

not an equal protection or due 

process violation to make a 

rule prohibiting outside legal 

employment while allowing for 

other forms of moonlighting. 

 So in Jersey, you've gotta choose between 

the funny hat and the "prestige" of legal practice. 

Or you could always give both of those profes-

sions up, and somehow get involved in the state's 

burgeoning douchebag export industry. 
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free to seek repayment of Gordon’s training 
debt as an ordinary creditor.  
 
Hillis v. Heineman, No. 09-17040 (November 
19, 2010)  We must decide whether a defen-
dant who files a counterclaim or a third-party 
complaint waives the asserted defense of im-
proper venue under Federal Rule of Civil Pro-
cedure 12(b)(3). We hold that filing a counter-
claim or a third-party complaint does not waive 
the defense of improper venue.  
 
Doe v. Kamehameha Schools, No. 09-15448 
(November 8, 2010)  REINHARDT, Circuit 
Judge, with whom Chief Judge KOZINSKI 
joins, dissenting from the denial of rehearing 
en banc: 
 
Our court inexplicably and contrary to all 
precedent holds that a district judge acts within 
his discretion when, in a racially charged envi-
ronment, he requires juveniles to publicly dis-
close their names, and put their physical and 
mental well-being at risk, in order to bring a 
civil rights lawsuit in federal court. Doe v. 
Kamehameha, 596 F.3d 1036, 1041, 1044-45 
(9th Cir. 2010). Because it is entirely unaccept-
able to ask minors to test the seriousness of the 
“undoubtedly severe” threats that have been 
made against them in order to gain access to 
the federal legal system, I strongly dissent 
from the court’s refusal to hear this case en 
banc. 
 
I believe that the federal courts must be safe 
havens for those who seek to vindicate their 
rights. No litigant should fear for his safety, or 
that of his family, as a condition of seeking 
justice. Sure, if the purported fear is that they 
will be captured by Martians and served as din-
ner, that can be dismissed as fanciful. But 

Gordon v. City of Oakland, No. 09-16167 
(November 19, 2010)  This case concerns the City 
of Oakland’s policy requiring police officers to 
repay a portion of their training costs if they volun-
tarily leave the City’s employment before complet-
ing five years of service. Plaintiff- Appellant 
Courtney Gordon was a police officer for the City 
who left her position after less than two years. She 
alleges that the City violated the minimum wage 
provisions of the Fair Labor Standards Act, 29 
U.S.C. §§ 201, et seq., by requiring her to reim-
burse it for part of her training costs. The district 
court dismissed Gordon’s complaint for failure to 
state a claim. Gordon appeals the district court’s 
partial denial of her motion for leave to file her 
Proposed First Amended Complaint.  
 
The issue in this case is whether Gordon’s Pro-
posed First Amended Compliant states a cogniza-
ble claim under the minimum wage provisions of 
the FLSA. We have jurisdiction under 28 U.S.C. § 
1291, and we affirm.  
 
The $5,268.03 payment Gordon made to the City 
is repayment of a voluntarily accepted loan, not a 
kick-back. Instead of requiring applicants to inde-
pendently obtain their police training prior to  be-
ginning employment, which the City could do by 
only hiring individuals already possessing a POST 
certification, the City elected to essentially loan 
police officer trainees like Gordon the cost of their 
police academy training. The Conditional Offer 
Gordon signed explained that the City would for-
give her repayment obligation at the specified rate 
and that she would owe nothing after five years of 
service. Gordon, however, chose not to serve the 
five years necessary to secure complete forgive-
ness. Despite the debt Gordon owed following her 
resignation, the City satisfied the FLSA’s require-
ments by paying Gordon at least minimum wage 
for her final week of work. The City was therefore 
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when there are real statements, oral and written, 
that suggest or urge physical violence on account 
of the lawsuit, how can we force parents to the 
grim choice of abandoning the rights of their chil-
dren or exposing them to the risk that they “would 
have to watch their backs for the rest of their 
lives!”? I don’t believe that we should have a 
double standard —one for ourselves and another 
one for the parties before us —and so have no 
difficulty concluding that the district court here 
egregiously abused its discretion when it denied 
plaintiffs the right to proceed as Does. 
 
United States v. Kiritchenko, No. 08-10185 
(November 3, 2010)  Defendant Pavel Ivanovich 
Lazarenko, former Prime Minister of Ukraine, 
was convicted of money laundering and conspir-
acy to commit money laundering. See United 
States v. Lazarenko, 564 F.3d 1026 (9th Cir.), cert. 
denied, 130 S. Ct. 491 (2009). In this appeal, 
Lazarenko challenges the district court’s order of 
restitution of more than $19 million to his co-
conspirator, Peter Kiritchenko. We hold that, in 
the absence of exceptional circumstances, a co-
conspirator cannot recover restitution. Because no 
exceptional circumstances exist here, we reverse 
and vacate the order of restitution. 
 
Gonzalez v. Arizona, No. 08-17094 (October 20, 
2010)  Proposition 200 requires prospective vot-
ers in Arizona to present documentary proof of 
citizenship in order to register to vote, Ariz. Rev. 
Stat. §§ 16-152, 16-166, and requires registered 
voters to present proof of identification in order to 
cast a ballot at the polls, Ariz. Rev. Stat. § 16-
159. This appeal raises the questions whether 
Proposition 200 violates the Voting Rights Act § 
2, 42 U.S.C. § 1973, is unconstitutional under the 
Fourteenth or Twenty-fourth Amendments of the 
Constitution, or is void as inconsistent with the 
National Voter Registration Act (NVRA), 42 

U.S.C. § 1973gg et seq. We hold that the 
NVRA supersedes Proposition 200’s voter reg-
istration procedures, and that Arizona’s docu-
mentary proof of citizenship requirement for 
registration is therefore invalid.  
We reject the remainder of Appellants’ argu-
ments.  
 
La Asociacion De Trabajadores de Lake Pro-
ject v. City of Lake Forest, No. 08-56564 
(October 22, 2010) This appeal arises from a 
dispute between a nonprofit organization advo-
cating on behalf of day laborers and local gov-
ernment officials over the enforcement of re-
strictions on soliciting work on public side-
walks. The district court held that plaintiffs 
lacked standing and were not entitled to attor-
ney’s fees. We agree with the district court’s 
standing conclusion, but disagree with its reso-
lution of the attorney’s fees issue. We therefore 
AFFIRM in part, REVERSE in part, and RE-
MAND for further proceedings consistent with 
this opinion. 
 
Catholic League v. City and County of San 
Francisco, No. 06-17328 (October 22, 2010)  A 
majority of the court has concluded that the 
plaintiffs have standing. A separate majority, 
for differing reasons, affirms the district court’s 
dismissal of the plaintiffs’ claim.  
 
We address whether Catholics and a Catholic 
advocacy group in San Francisco may sue the 
City on account of an official resolution de-
nouncing their church and doctrines of their re-
ligion. They may. Pope Paul III established the 
Congregation for the Doctrine of the Faith a 
half millennium ago. It safeguards and pro-
motes Catholic doctrine on faith and morals. In 
2003, the Congregation addressed homosexual 
marriage and adoption, concluding that both 
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copa County, appeals the district court’s Sec-
ond Amended Judgment. The judgment re-
quires  him to take affirmative measures to ad-
dress conditions in Maricopa County jails that 
violate the Eighth and Fourteenth Amend-
ments. Sheriff Arpaio challenges two provi-
sions of the Second Amended Judgment: its 
requirement that he provide pretrial detainees 
taking psychotropic medications with housing 
in which the temperature does not exceed 85° 
F, and its requirement that he provide detainees 
with food that satisfies the United States De-
partment of Agriculture’s Dietary Guidelines 
for Americans. He argues that these provisions 
are procedurally flawed because the district 
court ordered prospective relief without giving 
him an opportunity to propose alternative 
remedies, and substantively flawed because the 
relief ordered by the district court is not the 
least intrusive means for correcting a current 
and ongoing violation of the rights of pre-trial 
detainees. For the reasons that follow, we dis-
agree and affirm. 
 
Human Life of Washington, Inc. v. Brum-
sickle, No. 09-35128 (October 12, 2010)  
“[T]he people in our democracy are entrusted 
with the responsibility for judging and evaluat-
ing the relative merits of conflicting argu-
ments. They may consider, in making their 
judgment, the source and credibility of the ad-
vocate.”  
— First National Bank v. Bellotti, 435 U.S. 
765, 791-92 (1978) (footnotes omitted) 
 
Human Life of Washington, a nonprofit, pro-
life advocacy corporation, appeals the district 
court’s denial of summary judgment in its suit 
against various Washington state officials. Hu-
man  Life challenges, on First Amendment 
grounds, Washington state’s Public Disclosure 

were immoral, and that it was the moral duty of 
Catholics to oppose both. To carry out this doc-
trinal decision, Cardinal William Joseph Levada 
directed the Archdiocese of San Francisco that 
Catholic agencies should not place children for 
adoption in homosexual households. San Francisco 
immediately responded  with official hostility. 
 
The San Francisco Board of Supervisors adopted 
the resolution giving rise to this lawsuit. The reso-
lution urges the Plaintiffs sued the City, claiming 
that this official government resolution  violates 
the Establishment Clause. The district court dis-
missed their lawsuit for failure to state a claim 
upon which relief could be granted, and we ini-
tially affirmed.  We then voted to rehear the case 
en banc, and now affirm the district court’s dis-
missal on differing grounds. 
 
Smith v. Almada, No. 09-55334 (October 19, 
2010)  Plaintiffs Anthony Smith and his wife 
Theresa Smith appeal the district court’s grant of 
summary judgment to Defendant Santa Monica 
Police Sergeant Robert Almada on Smith’s claims 
for false arrest, malicious prosecution, and sup-
pression of exculpatory evidence and on Theresa 
Smith’s substantive due process claim for depriva-
tion of familial relations.  In support of his action 
against Almada, Smith claims that Sergeant Al-
mada failed to disclose materially exculpatory evi-
dence in Smith’s criminal arson trial—including a 
demonstrably false identification by a key witness 
against Smith. Although Smith’s first trial resulted 
a mistrial after the jury was unable to reach a ver-
dict, he says that access to the exculpatory evi-
dence would have resulted in an acquittal in the 
first trial, rather than a mistrial. We have jurisdic-
tion under 28 U.S.C. § 1291, and we affirm. 
  
Grave v. Arpaio, No. 08-176 (October 13, 2010) 
Defendant Joseph M. Arpaio, the Sheriff of Mari-
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Law, enacted as part of its campaign finance 
regulation. The Supreme Court recently con-
cluded that  the government “may regulate corpo-
rate political speech through disclaimer and dis-
closure requirements, but it may not suppress that 
speech altogether.” Citizens United v. FEC, 130 
S. Ct. 876, 886 (2010). Based on this principle, 

and for many of the same reasons articulated by 
the well-reasoned opinion of the district court, we 
too conclude that Washington State’s disclosure 
requirements do not violate the First Amendment, 
either facially or as applied to Human Life and its 
proposed campaign to educate voters about the 
dangers of physician-assisted suicide in connec-
tion with a ballot measure that would legalize the 
practice. 
 
Western Watersheds Project v. Interior Bd. of 
Land Appeals, No. 09-35708 (October 12, 2010)  
In this appeal, which involves the interplay be-
tween the issuance or renewal of Bureau of Land 
Management grazing permits and the fee-shifting 
provisions of the Equal Access to Justice Act, 

Western Watersheds Project appeals the sum-
mary judgment determination that EAJA fees 
were ot available to Western Watersheds be-
cause its environmental claims were brought in 
a grazing permit renewal proceeding. We agree 
with the district court’s reasoning and affirm.  
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cause the defendants failed to include in their 
production approximately 200 e-mails that were 
allegedly destroyed when the defendants' com-
puter was cleaned. Contending they produced 
all responsive e-mails in their possession, the 
defendants countered that the plaintiff "cherry 
picked" her production such that forensic ex-
amination was necessary to ensure complete 
production. Finding that both parties failed to 
establish the first element of spoliation by not 
providing evidence that any relevant e-mails 
were destroyed after the duty to preserve arose, 
the court denied sanctions. However, the court 
found the defendants were entitled to explore 
through depositions an explanation for the dis-
crepancies in the plaintiff's production. In re-
gard to the forensic examination, the court or-
dered the defendants to pay for mirror imaging 
of the plaintiff's hard drive, and directed the 
plaintiff to turn the mirror image and certain 
external disks over to her attorney for safekeep-
ing.  
 
Court Enforces Counsels' Duty to Cooperate 
to Limit Discovery  
 
Trusz v. UBS Realty Investors LLC 
, 2010 WL 3583064 (D. Conn. Sept. 7, 2010).  
In this employment litigation, both parties 
sought sanctions, and the plaintiff sought to 
compel production of electronic documents ar-
guing the defendants engaged in a "massive 
document dump" by producing 1.8 million 
documents without reviewing for relevancy 
(producing over 4 million documents in total). 
The defendants contended the production was 
inevitably massive despite a diligent review be-
cause the plaintiff served 208 document re-
quests and would have been smaller if the plain-
tiff had identified a narrower set of search 
terms. Citing the Sedona Conference's , the 

Court Imposes Dispositive Sanctions for Bad 
Faith Discovery Obstruction 
 
Maggette v. BL Dev. Corp., 2010 WL 3522798 
(N.D. Miss. Sept. 2, 2010).  
In this wrongful death litigation, the defendants 
sought to avoid dispositive sanctions for discovery 
misconduct by arguing mere negligence. Finding 
the defendants continually stonewalled discovery 
in bad faith over a period of many months, the 
court noted the defendants obstructed the process 
and were willing to write off minor discovery 
sanctions. The court determined the defendants 
undertook "sham efforts" as they could not 
"describe the databases searched, the search terms, 
methods or parameters used . . . or provide any ex-
pert information confirming that there are no docu-
ments, electronically stored information or other 
[responsive] information." Nor could they explain 
numerous production discrepancies or alterations 
and deletions of documents. The court found it 
“quite difficult … to accept that a multi-billion 
dollar corporation facing very high-stakes litiga-
tion was unable-for close to five years-to uncover 
its own documents at its own facilities when the 
special master" located the information in five to 
seven minutes. Finding the defendants engaged in 
lies and misconduct despite escalating warnings, 
the court imposed dispositive sanctions.  
 
Court Finds No Spoliation, Allows Forensic Ex-
amination to Explore "Cherry Picked" Produc-
tion of Electronic Evidence 
Piccone v. Webster, 2010 WL 3516581 (W.D.N.Y. 
Sept. 3, 2010).  In this employment discrimination 
litigation, the parties cross-moved for spoliation 
sanctions, and the defendants sought to compel 
production of certain electronic communications 
and forensic examination of the plaintiff's personal 
computer and other electronic data storage devices. 
The plaintiff argued sanctions were warranted be-
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court found that the issues could have been elimi-
nated or resolved if counsel had conferred about 
refining search terms and ordered the parties to 
meet and confer or face the appointment and ex-
pense of a special master. The court also denied 
both requests for sanctions noting several months 
still existed for the completion of fact discovery 
in this litigation.  
 
Court Orders Forensic Imaging Following 
Fabrication of Critical Documents 
 
ANZ Advanced Tech., LLC v. Bush Hog 
, 2010 WL 3699917 (S.D. Ala. Sept. 9, 2010).  
In this contract litigation, the plaintiffs moved to 
modify a court order requiring two of its execu-
tives to produce hard drives or other data storage 
devices for forensic analysis. The plaintiffs 
claimed Indian authorities denied permission for 
production, rendering them unable to comply with 
the order. Upon review of the documents submit-
ted by the plaintiffs to support its asserted claims 
and efforts, the court found the plaintiffs had not 
followed the ordered protocol in requesting per-
mission and determined that the proffered evi-
dence did not establish that Indian law prohibited 
compliance. Addressing a document the plaintiffs 
admittedly altered, the plaintiffs claimed it did not 
contain substantive information and requested a 
reevaluation of whether the alteration casted 
doubt over production authenticity. Finding no 
credible evidence to rebut the original conclusion, 
as well as the discovery of two more critical 
document fabrications, the court denied the mo-
tion, ordered the immediate production of the re-
quested hard drives for forensic examination and 
stayed consideration of the defendant’s motion to 
show cause why the case should not be dismissed.  
 
Court Upholds Arbitrator's Authority Over 
Privilege and Disqualification Issues Relating 

to ESI 
 
SOC-SMG, Inc. v. Day & Zimmerman, Inc., 
2010 WL 3634204 (Del. Ch. Sept. 15, 2010).  
In this complex transactional dispute involving 
the sale of a limited liability company (LLC), 
the petitioner sought to disqualify opposing 
counsel, impose monetary sanctions, suppress 
use of allegedly privileged ESI and terminate 
the claims and defenses pending in arbitration, 
arguing public policy mandated the court - 
rather than arbitrators - to adjudicate the alleged 
misuse of ESI because ethical violations were 
involved. Emphasizing that the petitioner itself 
initiated the arbitration agreement, the court af-
firmed the power of arbitrators to rule on dis-
qualification and privilege motions and declined 
to become involved. Nevertheless, the court 
hinted at the likely outcome on the merits given 
the reality that the petitioner "sold its ESI, as 
part of the asset sale, to the LLC . . . failed to 
retain control over the servers on which it 
claims privileged information rests . . . and 
failed to screen its ESI or negotiate carve-outs 
for allegedly privileged ESI before turning it 
over to the LLC." The court further admonished 
the petitioner for its "self-serving desire" to use 
allegations of attorney misconduct as 
"procedural weapons." Noting the petitioner is 
free to forgo arbitration in the future, the court 
denied the motion and entered summary judg-
ment for the respondent. 
 
Court Upholds Privilege When Employer 
Implicitly Permits Attorney-Client Commu-
nications via Work Computers 
 
DeGeer v. Gillis, 2010 WL 3732132 (N.D. Ill. 
Sept. 17, 2010).  In this breach of contract liti-
gation, the defendants objected to the plaintiff's 
assertion of attorney-client privilege and work 

    Krollontrack.com  

The Public Lawyer Page 11 



phased approach to discovery. Using the plain-
tiffs' search terms, the defendants were ordered 
to conduct a search of three of the 40 originally 
requested custodians for a three-year period. 
The court held that, as modified, the request did 
not constitute an undue burden or expense, and 
it therefore rejected the defendants' cost-shifting 
request.  
 
Privacy in Social Networking Sites Grounded 
in 'Wishful Thinking' 
 
Romano v. Steelcase Inc., 907 N.Y.S.2d 650 
(Sept. 21, 2010).  
In this personal injury action, the defendants 
sought access to the plaintiff's current and his-
torical Facebook and MySpace accounts, in-
cluding all deleted pages and related informa-
tion, which may have contained information 
inconsistent with claims made concerning the 
extent and nature of the plaintiff's injuries. The 
court found that the public portions of the plain-
tiff's social networking sites contained content 
that was material and necessary to the litigation, 
and discerned a reasonable likelihood that the 
same would hold true as to the private portions. 
Despite the plaintiff's objections on privacy 
grounds, the court cited privacy disclaimers in 
the MySpace and Facebook policies, and held 
that production of the plaintiff's social network 
account entries would not violate her privacy 
rights. The court also found the defendant's 
need for the information outweighed any pri-
vacy concerns, and determined that preventing 
access would directly contravene the strong 
public policy in favor of open disclosure and 
condone attempts "to hide relevant information 
behind self-regulated privacy settings." Noting 
commentary that "privacy is no longer 
grounded in reasonable expectations, but rather 
in some theoretical protocol better known as 

product with regard to nine e-mails and attach-
ments. The plaintiff argued he exercised due dili-
gence in asserting and maintaining privilege in ad-
vance of litigation and throughout the discovery 
process, while the defendants contended the plain-
tiff waived privilege and failed to provide suffi-
cient information to determine whether the com-
munications were privileged or protected. Ad-
dressing the six e-mails sent via the plaintiff's per-
sonal e-mail address, the court found they were 
likely pulled from the company server and added 
to the external hard drive that was given to the de-
fendants' counsel. Referencing Fed.R.Evid. 502(d), 
the court noted that the Stipulated Protective Order 
protected the inadvertent production of privileged 
material and thus found that privilege was not 
waived. Turning to the three e-mails sent by the 
plaintiff to his attorney via the work e-mail ad-
dress, the court determined that the employer be-
lieved privilege was not waived by communicating 
using work e-mail addresses on work-issued com-
puters. Thus, privilege was not waived with re-
spect to these three e-mails.  
 
Court Orders Phased Approach to Discovery 
Amidst Undue Burden Concerns 
 
Barrera v. Boughton, 2010 WL 3926070 (D. 
Conn. Sept. 20, 2010). In this racial profiling and 
harassment litigation, the plaintiffs sought to com-
pel production of electronically stored information 
from 40 custodians with 80 keywords over a pe-
riod of six years. Estimating the cost (absent attor-
ney document review) to be $60,000 and noting 
that they had already produced 948 e-mails, none 
of which supported the plaintiffs' claims, the de-
fendants objected that the ESI was not reasonably 
accessible and that such a request was unduly bur-
densome and overbroad. Agreeing with the defen-
dants' accessibility argument, the court found the 
plaintiffs failed to show good cause and ordered a 

     Krollontrack.com 

Page 12  November 2010 



wishful thinking," and that sharing personal infor-
mation with others "is the very nature and pur-
pose" of social networking sites the court ordered 
the plaintiff to provide necessary authorization for 
access.  
 
Court Grants Motion to Dismiss With Preju-
dice for Evidence of ESI Tampering  
 
Whited v. Motorists Mut. Ins. Co., 2010 WL 
3862717 (E.D. Mich. Sept. 28, 2010).  
In this litigation involving claims for insurance 
benefits, the defendants moved for dismissal of 
the plaintiff's claims and for summary judgment 
on multiple counterclaims alleging, , fraud and 
unjust enrichment. During the "acrimonious" dis-
covery process, substantial allegations that some 
documents were falsified led the court to order 
the plaintiff to surrender all computers for foren-
sic examination. Although the court warned the 
plaintiff that her conduct was perilously close to 
willfulness and bad faith and forbade anyone 
from using the computers, the forensic examina-
tion revealed evidence of extensive tampering 
including the replacement of a hard drive, dele-
tion of 1,300 files and backdating of dozens of 
documents. Upon review of this evidence, the 
court found the plaintiff's inherently suspect ex-
planations strained credulity and undermined her 
claims of good faith. Noting that the intentional 
deletion of files alone was sufficient to support a 
finding of willfulness and bad faith, the court 
found this case justified the extreme sanctions and 
granted dismissal with prejudice.  
 
Court Strikes Inadvertently Produced E-Mail 
in Consideration of "Human Fallibility"  
 
Charm v. Kohn, 2010 WL 3816716 (Mass. Super. 
Sept. 30, 2010).  In this discovery dispute, the de-

fendant moved to strike an inadvertently pro-
duced e-mail to preclude its further use in the 
litigation. The e-mail was disclosed when the 
defendant - a BCC recipient - accidentally re-
sponded to all recipients of an e-mail sent by his 
attorney to co-counsel and opposing counsel. 
Distinguishing this case from those in which 
counsel inadvertently discloses attorney-client 
privileged communications while producing 
voluminous documents, the court nevertheless 
considered whether counsel took reasonable 
steps to preserve the communication's confiden-
tiality. The court found the counsel's use of 
BCC gave rise to a foreseeable risk, but agreed 
that the transmission was obviously unintended 
and was an easy mistake to make. Noting it was 
a close decision, the court stated that "[a]n ex-
cessive readiness . . . to find waiver would tend 
to erode the privilege" that is "tremendously 
important in our legal system." Giving consid-
eration to the fact that counsel quickly de-
manded deletion of the inadvertently produced 
document, the court granted to motion to strike 
and cautioned against "the temptation to seize 
opportunities arising from inadvertent disclo-
sures." 
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